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The Board of Zoning Appeals held a duly advertised meeting on Tuesday, April 14, 2009 at 7:00 PM at the Clarks Summit Borough, 304 South State Street, Clarks Summit and Lackawanna County, Pennsylvania.

The Chairman, Mr. Robert Kranick, called the meeting to order and Virginia Kehoe took roll.

Present: Chairman Mr. Robert Kranick, Vice Chairman Mr. James Kresge, Alternate Mr. Kurt Grabfelder, Solicitor Robert Sheils Jr., Borough Manager Virginia Kehoe, Code Enforcement Officer Will Ziesemer, and Court Stenographer Lisa Graff. Mr. Thomas Philbin and Alternate John Jeffrey were absent.

MINUTES: 

January 13, 2009 and March 10, 2009– James Kresge made a motion to accept both the January and March minutes.  Kurt Grabfelder seconded the motion and it carried 3-0.
NEW BUSINESS: 

Case 2009-03 Variance request that was advertised in the Suburban on 4/2/09 and the Scranton Times/Tribune on 4-5-09.  The property was posted as mandated by the Municipal Planning Code of the State of Pennsylvania.  The tax map number is 10007-040-01600.  The zoning district is R-1.  Patrick and Amanda O’Dell who reside at 209 Barrett Street Clarks Summit PA 18411 are requesting relief of the following Zoning Ordinance sections and subsections 404, 404.3, Part 4, 910, 910.3, 910.4, 911, 911.1.A, 911.1.D, & 911.1.E.   
Willard Ziesemer, Code Enforcement Officer, was sworn in.  Will had a handout for the board, the stenographer, and the applicant.  Will proceeded to go over the information in the packet that was distributed.  
The applicant submitted a zoning application with the intent to remove an existing deck in the rear of the property and home and to construct a 336 sq. ft. addition and a pave parking area of 387 sq. ft.   After reviewing the plot plan and deed, calculating the existing lot coverage, it was determined that the allowed lot coverage has already been exceeded.  The new construction would also further increase the lot coverage.  Please note that all existing structures and/or impervious area that contribute to the already exceeded lot coverage can continue to be used and maintained, but if removed and/or is to be replaced, would be considered new construction, new lot coverage and must meet the current Ordinance requirements.  The applicants zoning application would be denied.  The applicant was explained the options.  Hence, the reason for this variance request.  The information supplied by the applicant (deed and tax map) indicates that the parcel is comprised of two nonconforming lots which are not and have never been combined.  The plot lines described in the deed, shown on the tax map and applicants plot plan, in his opinion are property lines.  All zoning ordinance requirements relating to property lines then apply to those lines, unless the deed states the parcels and/or lots have been joined into one inseparable lot and/or parcel.  The deed before Mr. O’Dell’s also showed that it was not joined.  
Mr. Ziesemer read over his handout further and offered the following:  There are unique circumstances.  The parcel is a nonconforming lot made up of two nonconforming parcels.  Due to the existing condition a variance is necessary in order for this owner to develop the property.  The hardship was not created by the applicant.  A variance if granted would not alter the character of the neighborhood, district, adjacent property, etc.  A variance if granted will represent a minimum variance and will afford relief.

He does recommend approval of this variance request with condition that lot #81 cannot be separated from lot #80 as described in the deed and being a parcel of land identified by Tax Identification Number 10007-040-01600.

Mr. Kranick stated that after looking at a map from the borough, 12 out of 12 lots had additions or subtractions.  That comes from a map that we have on record from 1973.  The name of this development is Nichols Heights.  He’s not sure when this was done.  When he read a portion of the deed, it goes on to say “All that certain piece or parcel of land situated in the Borough of Clarks Summit, Commonwealth of Pennsylvania bounded and described as follows: being lot 80 and the south westerly 10 feet of lot 81 in Nichols Heights a map of which is recorded in the Lackawanna County Deed Book 116 page 573 being 50 feet in front of Barrett Street, 125 deep and rectangular in shape.”  Lot 81 is a 40 foot lot and lot 80 is a 10 foot lot.   There is only one pin number.  In his opinion he is going to look at this as one lot.  James Kresge agreed with this.  Kurt Grabfelder also agreed that it is one lot.  They are going to hear this case based on 6,250.  That is their opinion.  They are going to rule it as 6200.  Based on that, according to what he sees, you’re saying that with the total additions that we would have to give them an increase of 11.4% impervious coverage.  Over the maximum of 25% Will added.  That would be 36.4% total coverage on that lot.  That includes the paved driveway for off street parking.  It was determined that the driveway will be 11 feet away from the neighbor’s actual property.  
Mr. Pat O’Dell and Virginia Kehoe, Borough Manager, were sworn in.   He states that in February of this year he visited the Code Enforcement Officer to review a zoning application to construct a two story, 739 sq. ft. addition to their home.  That review produced a multitude of code issues.  The Code Enforcement Officer stated that he could not approve our permit as presented; there were many sections of code that could not be met.  We reviewed those sections of code and the CEO advised us of the options available.  They found that they own a non conforming lot and the lot consists of two parcels, parcel #80 and part of #81.  It seems that these parcels have never been combined to make one lot.  The part of #81 is ten feet wide and one hundred twenty five feet long.  These 1,250 square feet play a significant roll in the lot coverage calculation intensity.  They have a deck in the rear of their home.  They are planning on removing that 12’x20’ deck and construct a two story 12’x28’ with a one story bay, and provide a paved parking area off the driveway of 9’x43’ totaling 739 sq ft.  He will be directing the rain gutters to a drain tile.  The bay area was clarified as a breakfast nook.

Gene Gallagher who lives at 205 Barrett Street in Clarks Summit was sworn in.  Assuming they are in compliance with all the laws, rules, and regulations, he asks that we grant this variance.

With no further questions, the board was ready to vote and took a five minute recess before doing so.

RECONVENE: 

Mr. Kranick spoke and said they do not have to give a reason, they only need to vote.  The question is should you be entitled to a variance to grant you 11.4% increase in impervious coverage on this lot?  He likes people to walk out of here knowing why they got a decision one way or another.  It is in his opinion and the board’s opinion that the Zoning Hearing Board considers this one lot.  Even though it says in the code, you can’t do what you’re doing according to the red book.  If we followed all the rules of this red book, we would only need the Code Enforcement Officer.  The State of Pennsylvania came along years ago and said lets start a Zoning Hearing Board or a Board of Adjustments.  The purpose was, this was such a strict code that there are times that this code could deny people reasonable use of their land.  It doesn’t grant them the right to change this book.  We do have the authority to adjust this book.  There are five standards that you have to meet and he doesn’t know many people who could meet all five 
standards.  They are very strict standards.  One of them is you can’t create your own hardship.  The reason the guy is here is because he created his own hardship because you want to do something.  To find out if it is reasonable to grant a variance is to ask if it is injurious to the surrounding neighbors.  Obviously, it is not because a neighbor testified for him, a petition was presented, and there is no one at the hearing objecting to it.  The fifth standard states that you can grant the variance provided it is minimal.  Now, it comes down to the board’s decision.  Is 11.4% minimal?  As far as he is concerned, it is minimal and he votes to grant the variance.  Mr. Kresge votes yes, and Mr. Grabfelder also says yes.  By a 3-0 vote, the variance is granted.  
OLD BUSINESS:

Will Ziesemer gave an update on Dixon Auto.  They were granted a variance to not have to pave their parking lot if their use did not change in the capacity of the building and the land.  That was in the variance itself.  They since then, they have made several inquiries as to trying to avoid having to pave.  They have made a change in making the space to be living quarters instead of an office above the new addition.  They were issued a Certificate of Occupancy for the construction and a Certificate of Occupancy of compliance with the Zoning Ordinance.  They are going to be cited for violation of their conditional use.  And, they are going to be cited for a violation of the surfacing requirements of that ordinance section and they probably will have the Certificate of Occupancy by Building Inspecting Underwriters revoked.  And in turn he will probably turn around and revoke his Certificate of Occupancy because he did issue the Certificate of Zoning Compliance in error.  He is performing an investigation and will be issuing a letter to our attorney.  
ADJOURNMENT: 

Mr. James Kresge made a motion to adjourn.  Kurt Grabfelder seconded the motion and it carried 3-0.
Respectfully submitted, 

Lori Harris

Asst. Borough Secretary

