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The Board of Zoning Appeals held a duly advertised meeting on Tuesday, August 11, 2009 at 7:01 PM at the Clarks Summit Borough, 304 South State Street, Clarks Summit and Lackawanna County, Pennsylvania.

The Chairman, Mr. Robert Kranick, called the meeting to order. Recording Secretary Virginia Kehoe took roll.

Present: Chairman Robert Kranick, Vice Chairman James Kresge, Alternate Kurt Grabfelder, Alternate John Jeffrey, Solicitor Robert Sheils, Borough Manager Virginia Kehoe and Court Stenographer Lisa Graff.  Mr. Thomas Philbin was absent.  Mr. Kranick said John Jeffrey will be sitting in for Thomas Philbin tonight.
MINUTES: 
NEW BUSINESS:  Mr. Kranick said we have three items on our agenda.  These cases were advertised in the Suburban on July 30, 2009 and in the Scranton Times on August 2, 2009.  The properties have been posted as mandated by the Municipal Planning Code of Pennsylvania.  Mr. Kranick suggested to the DPW to secure the postings a little better because some were missing.  Virginia added that some postings are there weeks after the hearing.  Mr. Kranick went over how they conduct their meetings.  
2009-09 – Osterhout  

Chris Hall 402 Haven Lane Clarks Summit.  Tax map number 1006-020-02000.  Zoning District is R-1.  Mr. Hall is requesting relief through variance for section 404, 404.3 part 4 maximum lot coverage.   Mr. Hall sent a letter to allow Mr. Osterhout, his contractor, to represent him at this hearing.  
Will Ziesemer, Code Enforcement Officer, was sworn in.  Mr. Ziesemer had a handout for the Board.  We proceeded to read his review of the information supplied by the applicant.  He offers the following comments: The request is for relief of §404 – District Regulations, Subsection 404.3 – Developmental Standards, Part 4 Lot Coverage R-1 Zoning District Maximum of 25%.  The extended driveway/parking area of 15.5’x39’ constructed has increased lot coverage by an additional 6.3%.  The lot is a legal non conforming lot of record.  Most of the work being done by the applicant is repair and maintenance on existing patios and sidewalks.  The extended driveway/parking area is creating the applicant’s problem.  Will sent them a warning letter in the mail.  Storm water runoff control measures for this project have been considered.  The water created on the property is not allowing it to go to the Borough’s systems and/or adjoining properties.  A variance if granted would not alter the character of the neighborhood, district, adjacent property, etc.  A variance if granted will represent a minimum variance and will afford relief.  He would recommend approval of this variance request.  
Chris Osterhout, contractor for Mr. Hall, was sworn in.  He presented some pictures to the board.  He said this all started with a phone call he received from the Mr. Hall to replace some sidewalks and the driveway.  It was cracked, creating a hazard.  He took on the project and didn’t realize there was an impervious surface issue in town.  He does apologize.  He took a lot of measures considering it was close to the neighbor’s.  There is twelve inches of gravel under the entire project, six and a half inches of concrete, and pressure treated board at the end of the eight inches of the over dig and filled the whole troth up with gravel.  The water has no where to go but in that troth, back down and back under the slab.  He has been a contractor for eight or nine years.
After a short break, Mr. Kranick said that Will Ziesemer brought up a good question.  Does he qualify under the five standards in the Zoning Book?  As a general rule, the party seeking dimensional variance must likewise establish the five factors.  However, even when the requirements have not been met, the board may grant a variance where only a minor deviation from the zoning ordinance is sought.  A 6.3% variance, to Mr. Kranick, is minimal.  He is going to vote to grant the variance.  James Kresge votes yes.  John Jeffrey votes yes.  By a vote of 3-0, the variances requested have been granted.  A letter will be sent tomorrow by the attorney saying that it’s passed.  

2009-10 – Menichiello

Joseph M. Menichiello Lot #16 Colburn Avenue Clarks Summit.  Tax map #09015-050-02900.  Zoning District R-1.  The Menichiello’s state on the application that the grounds for the appeal are the ordinance is unlawful.  Application of ordinance to this application is impermissible by reason of Borough’s prior approval of zoning permit on the adjoining lot.  The Board asked Michael May, the attorney representing the Menichiello’s, to clarify what they are asking for.  Mr. May said they are asking for the permit to be issued so that the single family home can be built on lot #16.  

Will Ziesemer had a handout for the Board and Mr. May in which he read.  June 1, 2009 was the official date of the completed application and the fees being paid.  On July 10, 2009, they were notified by a certified letter of the denial of that permit.  Mr. Ziesemer put together a history by date of the file.  On January 28, 2009 he received a zoning and UCC permit application to build a single family dwelling on a lot located on Colburn Ave.  On February 2, 2009 he sent a letter to the applicant that his review indicates the property consisted of two lots which were combined at the time of sale, without the approval of the Borough.  February 3, 2009 the Menichiello’s visited the office.  He explained what his review had found and also explained the ordinances and sections of those ordinances.  On February 6, 2009 he received a copy of a fax from Borough Solicitor to Borough Manager pertaining to a meeting between Atty. Justin Sulla and the Borough Solicitor.  On February 10, 2009 he drafted a memo to Borough Solicitor requesting an opinion on 911.1A and faxed it to him.  February 11, 2009 he received an email from the Menichiello’s informing him that they have decided to build single family dwellings on each of the lots in question.  March 19, 2009 received a faxed copy of a corrected deed from Joe Menichiello.  On March 24, 2009 he drafted and sent a second request to Borough Solicitor for an opinion on 911.1A.  On April 3, 2009 he received zoning and UCC permit applications from the Menichiello’s to construct a single family dwelling on lot #15 and 16.  He forwarded the UCC packet to BIU for their review.  On April 16, 2009 he received a copy of a memo from Borough Solicitor to the Borough Manager regarding his opinion of the request of 911.1A.  On April 13, 2009 he received the approval UCC permit packet from the BIU plan reviewer and informed the applicant the plans were approved.  On April 24, 2009 Will issued both zoning and UCC permits to the Menichiello’s, zoning #19-04-09 and UCC #06-04-09 for lot #15.  May 19, 2009 a preconstruction visit was conducted by the Assistant CEA which was ok by him.  June 1, 2009 Will received zoning and UCC to construct a single family dwelling on lot #16.  June 3, 2009 at the Council Meeting, he was directed by Council and the Borough Solicitor to interpret §911.1A to mean that when adjoining nonconforming parcels are held by the same owner, they cannot be developed individually, but instead combined to make with conforming or less nonconforming parcels before development.  June 5, 2009 Will received a memo from the Borough Manager confirming actions on §911.1A.  July 10, 2009 a copy of a certified letter was sent to the Menichiello’s denying their permit application for lot #16.  July 23, 2009 a copy of the appeal application was sent to the Zoning Hearing Board.  Will has attached copies of the deeds.  Will was concerned with the wording on the deed stating, “One purpose of this Deed is to permanently join together said lots 15 and 16 into one inseparable parcel.”  Will could not find evidence of a subdivision with approval of Clarks Summit Borough.  That language did not exist prior to that Deed.  He came to the conclusion that he could not approve the application for the building of the lot because the lots were combined without a subdivision being approved.  The lot on the original deed was two non conforming lots of record.  Will has a book from 1993.  It’s an old edition but it gives him case laws.  The book is The Analysis of Revisions to the Pennsylvania Municipal Planning Code.  He used this to help him come to a decision on the second lot.  In his opinion, this is two non conforming lots.  
Mike May, Attorney for the Menichiello’s, had some questions for Will.  Mr. May submitted the original plot plan for the single home on lots number 15 and 16 for part of the record.  In questioning Will, he indicated that the deed showed a merger of the lots but our records indicated no action had been taken at with the Planning Commission.  Mr. May asked Will if he told the Menichiello’s they could build a home on each lot given the way the lots were at that time.  Will verified that is his interpretation of the ordinance.  Will said he took the letter from the Solicitor to say that it could go in either direction.  Will reads it to say that the Solicitor felt that the ordinance seeks to encourage the combining of the lots and goes on to say 911.1A could be interpreted to require the Menichiello’s to combine both lots to make the lots conforming and to build just one house thereon.  Mr. Preate said he thinks such a provision in our Ordinance is unduly restrictive and it may be an unlawful restraint.  On April 16, 2009 Will contacted Sue Menichiello and told her to hold up.  Mr. May said there was no construction started on lot #16.  Mr. Kranick said they were forewarned that we were changing and you were asked to hold up.  
Joseph Menichiello was sworn in.  It was his intention to build a single family dwelling that would straddle the property line of lots 15 and 16.  He didn’t build the spec home that he wanted to because he was told it was two lots by Will.  Mr. Kranick asked why he didn’t go before Council or the Zoning Hearing Board to build the home he wanted to.  Mr. Menichiello said he had an opportunity to build two homes on two lots and that meant more money.  Mr. Kranick asked Mr. Menichiello if he was to sell the property today, would he sell it as one lot of two.  Mr. Menichiello said as 2 lots.  Mr. Kranick said there is only one deed.  Attorney Justin Sulla said he could draft two separate deeds because they are two individual lots.  Mr. Kranick asked that since they are nonconforming lots, how would you do that. Mr. Sulla said his legal opinion is that he could.  
Attorney Jim Reid who represents some homeowners in the area had some questions for Mr. Menichiello.  He stated in bold print on the deed it says one purpose of the deed is to permanently join together lots 15 and 16.  Mr. Reid said he is not subdividing but putting the lots together.  The first deed from Maria Keib to Maria Keib does not have that bold print.  Mr. Kranick said this is not a court and they don’t abide by rules of the court.  The truth of the matter is in the book it says they can ask any question that they feel is relevant in coming up with a decision.  There is no such things as I object.  Mr. Reid said if Mr. Menichiello is given legal opinions, he should be able to be asked about those legal opinions.  Mr. Kranick said if he doesn’t want to answer them, his attorney can or he doesn’t have to answer them at all.  Mr. Reid made an objection on the record that any legal opinions he would have rendered, any heresay.  Mr. Kranick said there is no jury sitting over there, we are here.  This is the jury, three guys and they are the judges at the same time.  Mr. Menichiello said there was a meeting with the neighbors and they wanted him to move the foundation into the center of the lots 15 and 16.  Mr. Kranick said the neighbors have no legal standing in this hearing and to disregard that.  Mr. Reid said the problem is not with one house being built, but with two.  The case law says when you have two nonconforming lots, you combine them.  Mr. Kranick asked if the deed from Marie Keib to Mr. Menichiello that she specified the purpose of the lot was to combine and she outlined one lot.  Mr. Reid said that is legal.  The outer perimeter of the lot is exactly the same.  Mr. Kranick said the Board needs to decide if the deed made it one lot or one deed with two lots.  One deed can contain two or more lots.  Mr. Kranick doesn’t know if this Board has the ability to determine a legal question that has been raised.  
Mrs. Marciano, a former resident on Colburn Avenue, was sworn in.  In 1997 or 1998, she tried subdividing five lots across the street.  She was turned down by the Zoning Hearing Board.  

Mr. Kranick is requesting a legal brief from Attorney May to make a decision.  Mr. Kranick is requesting that they waive the 45 day rule.  Attorney Michael May signed the agreement to waive the 45 day rule and a continuance.  We can set an additional date for a hearing.  The Board would like to continue this on September 8, 2009.  We don’t have to advertise or re-post but we have to notify every one of the time, date and the place.  Mr. Kranick is suggesting we have it September 8, 2009 at 7:00PM in the Clarks Summit Borough Building on the second floor in Council Chambers.  

2009-11 – Zeidman

Jason Zeidman “The Refill Station” business location 213 S. State Street Clarks Summit PA.  Tax map #09019-050-00700.  Zoning district CC.  The applicant is seeking relief of the following Ordinances §504, 504.2, 504.5, 504.6, 504.16.  They all have to do with parking.  Will passed out a handout to the Board.  Will read from this handout.  He stated that the applicant visited the Borough office submitting a sign permit application with intent to advertise his newly opened business.  He informed the applicant that he can not issue a permit because there is a change of use, a professional office to a service establishment, until the change in use was approved.  The parking requirements triggered this variance request.  The Clarks Summit Borough Planning Commission is currently reviewing the section of Ordinance that governs the down town areas for recommendation to Council as an amendment and/or add section of ordinance for relief.  In conclusion, he would recommend approval of variance.
Jason Zeidman, representing building owner Lynn Nichols and also part owner, was sworn in.  He said he agrees with what Will stated.  Will said the building has been there 45-50 years.  Mr. Zeidman said he put a lot of money into getting the business opened.  

Virginia Kehoe, Borough Manager, was sworn in.  She said according to the tax records, the property was purchased in 1978 by Lynn Nichols.  According to the tax records, she paid $27,500.  

Mr. Kranick said in the Municipal Planning Code there is an Ordinance that most people don’t have knowledge of.  It says if there’s a long period of time the Borough fails to enforce the law.  That building has been there 40 years and there has not been parking there for 40 years.  It also states that the landowner, Lynn Nichols, acted in good faith and relied innocently upon the validity of the use.  The landowner has made substantial expenses in reliance upon the belief that the use was a committed use.  If denial, the variance would impose unnecessary hardship upon the applicant.  Mr. Kranick votes to grant the variance.  James Kresge votes yes and John Jeffrey votes yes.  By a 3-0 vote, the variance is granted.    
ADJOURNMENT: 

Mr. Kresge made a motion to adjourn.  Mr. Jeffrey seconded the motion and the meeting adjourned at 9:38PM.

Respectfully submitted, 

Lori Harris

Asst. Borough Secretary

