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The Board of Zoning Appeals held a duly advertised meeting on Tuesday, September 8, 2009 at 7:03 PM at the Clarks Summit Borough, 304 South State Street, Clarks Summit and Lackawanna County, Pennsylvania.

The Chairman, Mr. Robert Kranick, called the meeting to order. Recording Secretary Virginia Kehoe took roll.

Present: Chairman Robert Kranick, Alternate Kurt Grabfelder, Alternate John Jeffrey, Solicitor Robert Shiels, Borough Manager Virginia Kehoe and Court Stenographer Nicole.  Vice Chairman James Kresge was absent.  Mr. Kranick said Alternate John Jeffrey is sitting in tonight as a voting member.  He was here for the August meeting and has heard all the testimony.

Mr. Kranick said we have one item on the agenda and that is the continuance of the August 11, 2009 case of Joseph and Susan Menichiello appealing the decision of the Clarks Summit Code Enforcement Officer.  
APPROVAL OF AGENDA: 
RECONVENE: 2009-10 - MENICHIELLO:
Mr. Kranick explained at the last meeting, the Code Enforcement Office made his statement, Attorney Mey who is representing the Menichiellos and Attorney James Reid who is representing the neighbors made his statement. Mr. Kranick said any party who wants to make a statement has a right to do that.  If not, Attorney Mey has the right to make his final statement, the Code Enforcement Officer has the right to make a rebuttal, then he will pull the board to see if they want to vote tonight.  If they do, they’ll take a brief recess and they’ll come back with their answer.  Attorney Michael Mey addressed the board.  He said he thinks everyone has heard their position as set forth in their brief.  Will Ziesemer, Code Enforcement Office, had no additional rebuttal.  Mr. Kranick asked if the Board members had any questions.  Mr. Kranick stated on July 10, 2009 the Code Enforcement Officer sent an official notification to Mr. and Mrs. Menichiello denying them the right to build on a parcel under section 911.1A.  911.1A in part of the code specifies that if you own two lots joining, that you are nonconforming and are to join the two lots.  After that letter was sent on July 23, 2009, either Menichiello or Attorney Sulla filed an application to appeal the Code Enforcement Officer’s decision.  It’s an appeal, not a variance of the section of the zoning ordinance under which the application is submitted which is the approval of a zoning permit application to construct a single family home under section 911.1A.  Mr. Kranick stated the Zoning Hearing Board can only hear issues that the applicant raises.  That person has to request a certain section out of the zoning code.  This is not a guideline, this book is a law.  This law was passed by Borough Council.  The application of Mr. and Mrs. Menichiello was dated 7/23/09 appeals the ruling of the Code Enforcement Officer of 7/10/09.  The applicant has not appealed the action of Borough officials.  If those parties would be involved in that action, the correct procedure would have been for the CEO to have issued the permit and then Council could have appealed the CEO to this board and they would be party to this action.  They are ruling on weather 911.1A is the law.  This board can not change the law.  This board is authorized to at times vary the law, if that’s the request.  What we are looking at right now is weather or not the Code Enforcement Officer did it under duress or he did it under his own action.  He denied the Menichiellos a permit.  Will is the one who signed it.  He could’ve said, “No”.  Mr. Kranick said we are restricted to make a ruling on section 911.1A.  Had it gone the other way where he issued the permit and then the Borough appealed it, then they would have to defend themselves and all the statements they made would have come out.  Council has a right to be at the meeting and defend themselves and they have not been notified that their statements are part of this hearing.  In order to do that, they would have had to of had a different type of hearing.  With no additional questions the Board took a brief recess.  Mr. Kranick said when they come back, the only people at this point to speak are Board members.  If they have questions, he wants those questions answered.  If they don’t have questions, then they are going to vote.  When they vote, a Board member need only vote yes or no.  They do not have to give a reason that they are voting a certain way.  Mr. Kranick likes people to know who he comes up with his answer.  
After a brief recess, Mr. Kranick said when Mr. and Mrs. Menichiello came in the office in January to apply for a permit, they came in with one parcel straddling both lots.  The Code Enforcement Officer advised them that they can build two separate parcels.  They got one permit and built a parcel.  They came in to get the second permit and they were denied based on 911.1A.  Mr. Kranick said in the case of Joseph and Susan Menichiello appealing the Code Enforcement Officer, on 9/30/08 Keib sold this parcel of land to Joseph and Susan Menichiello.  The land was described as parcel one and parcel two, the same premises conveyed by Marie O’Hara Keib as said parcels as combined being as described as 149.66 feet by 94.3 feet.  That is the total of both lots fifteen and sixteen.  The purpose of this deed is to permanently join said lots fifteen and sixteen into one inseparable parcel.  Mr. Kranick does not believe that a sub division was required as they were told because Planning and Council prepare this law and pass this law.  That is exactly what they did.  When they did that, they required the non conforming lots to be combined.  The passing of the Clarks Summit Zoning Ordinance supersedes the need for a sub division hearing by the same two Boards.  To have a sub division, you would have to go back to Planning and Council.  They have already made their decision when they formulated the Clarks Summit Zoning Code.  He can’t see how they’d go back unless they did a curative amendment and did some change to 911.1A.  Other than that, they would not re-hear something they would’ve already passed as law.  In the deed of 7/15/97, A. Roger Leach sold to Helen O’Hara the parcel of land lot fifteen and lot sixteen.  O’Hara left such property to Marie Keib.  Mrs. Keib sold the property to Joseph and Susan Menichiello.  She followed the Zoning Law by formally adjoining said lots as required by law.  Both the seller and the purchaser both had knowledge of this deed.  About five months later the corrected deed came to light.  He believes that they have two separate lots now would require a minor sub division.  If a sub division were to occur, it would create two non conforming lots and that requires the Zoning Hearing Board to be involved.  Attorney Reid, representing the objecting neighbors submitted a legal brief.  In his legal brief, he sited several court cases upholding his argument referred to as merger of non conforming lots.  He thinks this is part of public knowledge also.  Mr. Kranick read a portion of that brief that he felt was important.  This portion references two court cases in Pennsylvania.  Mr. Kranick said based on the information he has received and heard, he votes to uphold the decision of the Code Enforcement Officer’s denial of the Menichiello’s building permit under section 911.1A.  John Jeffrey votes to overturn the Code Enforcement Officer’s decision under section 911.1A and approve the appeal of the Menichiellos request for a permit.  Kurt Grabfelder believes the Menichiellos have followed the correct procedure in applying for permits.  He thinks they have done what the Borough asked them to do.  The Borough went and reversed their direction.  He hopes the Menichiellos can get recourse in another venue.  Since we can only consider 911.1A which is clear to him, he votes to uphold the denial of the permit.  Mr. Kranick stated by a 2-1 vote the appeal is denied.  

NEW/OLD BUSINESS:

Mr. Kranick said Mr. Philbin has submitted his resignation to the Board.  He is suggesting that our secretary ask Council to send him a letter whatever they send to show we appreciate his service over the years.  Virginia said they invited Mr. Philbin to the next Council meeting.   
PUBLIC COMMENT/INPUT:  

ADJOURNMENT: 

John Jeffrey made a motion to adjourn.  Kurt Grabfelder seconded the motion and the meeting adjourned at 9:38PM.

Respectfully submitted, 

Lori Harris

Asst. Borough Secretary

