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The regular November Meeting of Borough Council was conducted on Wednesday, November 4, 2009 7:17 P.M.  The Meeting was held in Borough Council Chambers, 2nd Floor, 304 South State Street, Borough of Clarks Summit, County of Lackawanna and Commonwealth of Pennsylvania.  Council members in attendance were President Gerrie Carey, Vice President Patrick Williams, Mr. Roy Davis, Mrs. Kathy Drake, Mrs. Barbara Evans, Mr. Herman Johnson, Mr. Murli Rajan, Solicitor Ernest Preate and Mayor Harry Kelly.  Also attending were Borough Manager/Secretary, Virginia Kehoe and Chief Louis Vitale.    There being a quorum present the Meeting was called to order by Council President, followed by a brief period of self-directed meditation and then the Pledge of Allegiance led by Mayor Harry Kelly.

SEWER AUTHORITY UPDATE

Joe Guzek and Bob Davis were in attendance to give Council an update on the sewer authority budget.  Mr. Guzek said they are offering a voluntary option called “pay as you go”.  This is to pay the planning part of the Sewer Authority for 2010.  This would reduce the amount of money they would need to borrow and pay over 20 years of interest.  The total dollar amount for that is $102,240.  That’s total for the Sewer Authority.  The portion for the Clarks Summit Borough is 35.61% if it.  This is based on the edu’s.  Bob Davis went over the progress the Sewer Authority is making to date.  They completed a lot of SSES work for municipalities.  They are reimbursing municipalities.  Virginia submitted a couple invoices.  An institution analysis is up coming.  The make up of the Sewer Authority Board is being looked at.  Mr. Guzek said the decision to pay as you go has to be unanimous with all three municipalities.  
ACT 32 EIT UPDATE
Jim Burke first congratulated the members of Council who were re-elected.  Mr. Burke said they had the first meeting of the County wide Tax Collection Committee on October 29, 2009.  A slate of officers was elected at that meeting.  He did bring with him the weighted breakdown of what the vote tabulations were from the varied municipalities and school districts.  He’ll leave a copy with Virginia.  Two committees were also formed at that meeting both by-law and a budget committee.  He had been asked to serve on the budget committee.  The next slated meeting for that is going to be on November 17, 2009 for just the budget committee.  The next full committee meeting for the entire county wide committee is February 28, 2010.  After the committees were formed, the first authorization by the chairman was for each representative to go back to their respective municipalities and/or school districts and ask that the initial budget for the committee be funded based on the weighted average vote for each municipality or school district.  It was moved and authorized that the initial budget of $25,000 be established.  Each municipality or school district is asked to pay their pro rated portion.  In our instance, based on a weighted average vote of 1.27%, which would be $317.50.  Virginia said through the Pennsylvania State Association of Boroughs she has connection with other municipalities in the state.  If Mr. Burke has questions, she can pass them along and try to get consolidations of other experiences and answers.  Mr. Burke said any help would be great.  
APPROVAL OF AGENDA:  

Roy Davis made a motion to approve the agenda.  Barbara Evans seconded the motion.  The motion carried 7-0.

APPROVAL OF MINUTES   

August 25, 2009 Work Session: 

Barbara Evans made a motion to approve the work session minutes.  Kathy Drake seconded the motion and it carried 7-0.

September 2, 2009 Regular Council Meeting: 

Murli Rajan made a motion to approve the minutes.  Barbara Evans seconded the motion and it carried 7-0.  

October 7, 2009 Regular Council Meeting:

Kathy Drake made a motion to approve the minutes.  Herman Johnson seconded the motion and it carried 7-0.

PUBLIC COMMENT & INPUT:

Alan Jennings, a resident in the Borough and a member of the fire company, addressed Council regarding a letter he received from Herman Johnson.  He wants to know why he is being removed from the EMA as an Officer.  No one ever came to him to speak to him.  He only received this letter.  He doesn’t know what he did wrong.  Herman Johnson said the Emergency Management Agency is a volunteer organization.  Every now and again we change people around that will come out and assist us and to help us find out where our flooding is and damage from flooding.  They felt as though they wanted to change people around and that’s all there is to it.  We do not get compensated for our time or gas.  We do have a vehicle that is used for any EMA officer for the Borough.  It doesn’t say that he has done anything wrong or that he hasn’t done a great job.  Mr. Johnson said that both Mr. Yarns and he gave information on different seminars to Mr. Jennings that he did not attend.  Mr. Johnson said if Mr. Jennings wanted to look at the book the Borough Manager keeps with the EMA reports, he would see there is only one name on all of those reports.  Mr. Jennings said he thought the sending of a letter was not the decent thing to do.  He said it is not the way to do business and he does not accept this at all.  He said he has not received an email from Herman Johnson in over three years for any seminars or anything.  Mr. Johnson said he has carbon copied him and the Borough Manager on all the emails.  He apologized if he didn’t receive them.  President Carey asked Herman Johnson if he thought Council should have been aware of this since Council is involved when he appoints people.  President Carey asked who made this decision and was there a committee involved.  Herman Johnson said he made the decision and did not ask any other Council person.  He said the Governor appoints him as the EMA Coordinator for the Borough of Clarks Summit and he made the decision on past practice.  Mr. Preate said he thinks Mr. Jennings is saying there should be some kind of a process in which he gets a notice and an opportunity to respond.  Is there anything in the Emergency Management Act that allows for such a process?  Mr. Johnson said no because it is a volunteer organization.  Mr. Johnson said they could sit down and discuss this with the Deputy Director George Yarns.  Mr. Preate said administrative law requires some kind of notice and an opportunity to be heard.  Herman Johnson thinks it’s a great idea for the EMA and as Council to set up a committee so there is a process.  Herman Johnson said he has been in the EMA for five years.  Mr. Preate wants to give Mr. Jennings an opportunity to be heard.  He suggested Mr. Johnson use that letter as a letter of intent.  Mr. Jennings said he does not feel comfortable.  Mr. Johnson said the Borough Manager and Council President would be at the meeting.  

Tim Rowland spoke and said he finds it ironic that after the discussion at the Work Session regarding replacing a member of the Zoning Hearing Board where Mr. Johnson insisted they hold interviews to make sure they get the best person, but not for replacing someone on the EMA.

Donnie Moyer spoke on Alan Jennings behalf.  He can attest to drainage problems in the Borough and he says Mr. Jennings has been there whether he is directing traffic or whatever.  If there is an accident or someone needs their basement pumped out he is there.  He’s been there for 30 years that he knows of.  
President Carey said she feels bad the Mr. Jennings is a volunteer with the fire company for 27 years.  Mr. Johnson interrupted and said he is going to treat that as a letter of intent.  He can sit down with President Carey, the Borough Manager and Mr. Jennings to discuss this.  No one is saying that his work habits were not up to par.  President Carey said there has to be a reason why Mr. Johnson does not want Mr. Jennings on the Committee.  Herman Johnson said the bottom line is that there is only one person coming out and he doesn’t think it’s fair.  Ray Davis said if he’s a volunteer and he’s treated this way it will discourage other people from volunteering.  Mr. Johnson said he understands that and he hopes not but you never know.  President Carey told Mr. Jennings that we are going to set up an appointment and get it resolved.   
Barbara Grabfelder, vice chair for the Abington Area Joint Recreation Board, spoke to Council about some of the things the Rec Board has been doing.   Even though in 2009 it was a horrible economic downturn, the Joint Rec Board has been highly successful in obtaining grants for the infrastructure for the park.  Mrs. Grabfelder detailed a few of the awards that recognized the work this year.  The Abington Heights Education Improvement Organization and the Pennsylvania Department of Education awarded Earth Camp an improved status.  The Community Garden Project as awarded the Abington Journal’s Best of the Abingtons Finest Non-profit Project.  The Countryside Conservancy awarded the 2009 Stewardship Award for conserving land, water and cultural values.  Lackawanna County selected Abington Community Park as a site for a quarter million dollar boundless playground project.  They just had the ribbon cutting on Saturday.  The members of Council who attended were thanked.  Lackawanna County has granted a $45,000 Vecor Grant to fund related park improvements and more than $5,000 in arts and culture grants to support programming.  The PA Fish and Boat Commission selected the Joint Rec Board for competitive fishing and boating education grant and awarded funding for new watercraft, first aid supplies and tackle.  Pennsylvania Community and Economic Department awarded the park $200,000 for soccer field upgrades, a pavilion with 12-14 picnic tables, accessible restroom buildings, and handicapped accessible pathways.   They were the recipient of the Environmental Partnership Award for 2009 in recognition of the body of work accomplished in creating a diverse regional recreation facility.  With that award, the Joint Rec Board received formal citations from PA Governor Ed Rendell and PA Senators Lisa Baker and Bob Mellow.  These developments were made possible because Clarks Green, Clarks Summit, Glenburn and South Abington partnered together.  They fund operating and maintenance budget.  Having confirmed dollars to maintain a recreation facility is a requirement when you apply for state funding.  The donation we make allow them to go out, do the hard work, seek the grants, and build the infrastructure.  Some things that will be coming to the park are bathroom facilities at Stroney Park and the playground level, a brand new dog park facility, the pavilion, new community classes, a renovated international field and Leadership Lackawanna wants to build a boardwalk surrounding the lake.  The Abington Garden club will be involved in a planting effort for perennials.  They will be building assessable pathways between the park levels and they are working on field lighting projects.  She thanks Council for all they have done for the Rec Board and she hopes they are happy with what they have done.  Virginia confirmed that all of this was just this year.  

Gene Gallagher, 205 Barrett Street, asked about the status of the funds that are due to the Borough from the development on the 200 block of W. Grove Street.  Mr. Preate said he spoke Mr. Swientisky and his lawyer and they are trying to get this resolved without a lawsuit.  He thinks this is one thing that will be picked up in Executive Session tonight.  Mr. Preate said Mr. Gallagher raised a new issue concerning the property across the way apparently some area that is taking away from the parking lot.  Mr. Preate said he has been a good neighbor and they appreciate him being in Clarks Summit.  Under the law, we’re entitled to get our fees reimbursed.  Matt Swientisky said he spoke to his lawyer today and the lawyer is still awaiting information he requested about four months ago.  Mr. Preate said he sent an itemized bill already.  President Carey asked for Mr. Swientisky’s lawyer to call Mr. Preate to get this resolved.  

Raymond Davis said we all know the election results.  He said it was a very close election.  He referred to the article in the paper that Virginia has posted on the board, “Incumbents not hurt by court case.”  When you have one person apposing three seats, he wouldn’t say this election vindicated what’s going on here.  He says he’s not criticizing Council on Grandview.  President Carey said they didn’t write the story.  Ray Davis said he didn’t say they did.  He said he lost by 37 votes to Patrick Williams and 128 votes to President Carey.  He said obviously, we put a full court press on it.  He says he got our attention.  He said he received a lot of calls asking for him to not stop going to Council meetings.  He assured them that he would continue.  He told Council to not take this as vindication that everything is alright in the Borough.  He said the article would be accurate if Council had three people opposing them.  It takes a lot of time and effort to do this job that they are doing.  He said there are some people who conveniently miss the work sessions.  There is a lot of work to be done.  If you don’t like putting the time in, he suggests that they not do it.  He says the PSAB has lots of training sessions.  He said there are a lot of problems here.  He doesn’t see the stenographer there.  He said at the Work Session there was some questioning of the accuracy.  That is that person’s trade, accuracy.  He thinks Council should put a letting in the paper saying Council did not understand how a stenographer works and what the record is and that you are not questioning the accuracy.  He said the person has resigned.  Lisa Graff said there are a number of municipalities who use a stenographer.  The stenographer keeps everyone honest.  Kathy Drake said she does make mistakes.  He said she should say that in executive session.  He sees a lot of things happening here that can create the potential for a lawsuit.  Virginia said any article that references Clarks Summit Council goes on the board, good, bad, or indifferent.  Ray Davis said good luck to the newly elected.     
BIDS AND QUOTATIONS:

None
BOROUGH TREASURER’S REPORT:

President Carey asked if we had this report.  Apparently, Christine did not get the Treasurer’s Report together.  That will be in next month’s meeting.
COMMITTEE REPORTS:

EMA officials swearing in- This item was tabled
Finance Committee – budget update

Kathy Drake said she wants to make it knonw that as far as the budget goes that we didn’t get the money we thought we’d get in.  That is transfer taxes, tax delinquent, and earned income that we thought we were going to get which put us in a deficit.  She doesn’t think everyone knows that we are in a deficit and she wants it to be known.  It’s not just because of this court case.  It’s because we’re not getting the money in.  This is for the 2009 budget.  We’re already working on the 2010 budget and they’re having a hard time with that for the figures they are given.  Murli, Gerry and she have been working on it quite a bit.  They are taking some things away and asking for help and anyone who has suggestions and what they can do with this budget.  The deficit is $136,000.  Virginia said for the record, for the audience, real estate transfer taxes last year brought in $144,000.  Through the end of October, we only got $44,000.  We budgeted $90,000 to be conservative.  Earned income tax last year, we had 1.07 million.  This year through the end of October, we’ve only collected $612,000.  Just so we understand how the income is severely down.   
POLICE REPORT:

Chief Lou Vitale read over the police report for the month of October.  President Carey said she sees the part timers are getting a lot more hours.  The Chief said that is consistent.    
BILLS TO BE PAID:  

Murli Rajan made a motion to pay the bills.  Barbara Evans seconded the motion and it carried 7-0.

OLD BUSINESS:

Use of stenographer-  Ernie Preate said he’s asked Council to look at having one of the staff people who already work here assist Virginia by working a special tape recorder.  This will enable the actual person who does the typing of the notes at the meeting to listen and make notations herself while Virginia is doing some other things.  This person who is actually going to type would be taking notes and seeing who is saying things.  He said if you ever listen to a tape and you were never there it’s hard for people to see who said that.  He said it might work that it’s not as good as having a stenographer present but it is half way there.  Virginia said she talked to Lori about that and she’s waiting for a response.  
Vote – Ordinance 2009-15 – No left turn from Lansdowne onto State St. – 

Virginia said this was requested by a resident.  We’ve had a lot of discussion and a lot of research.  The Safety Committee has given their report.  She thinks it is time we can vote up or down and move on with it.  President Carey said she’s received a lot of feedback on this and the residents who live there don’t have a problem with the way it is now.  They know how the traffic is a certain time of day and make accommodations.  Patrick Williams gave a recommendation not to enact this Ordinance.  Herman Johnson, Roy Davis and Mr. Williams surveyed it.  The Chief gave a report plus as President Carey said some residents stated it would be a big inconvenience so they decided to take no action in this direction.  Patrick Williams made a motion to reject the Ordinance.  Herman Johnson seconded the motion and it carried 7-0.  
Vote – Mission Statement - Patrick Williams said they are still working on this.   He said Council received a copy and he’s waiting for some feedback.  Virginia said she’ll put it on the work session agenda for the end of the month to see where we stand on it.  
Vote – ZHB replacement for Tom Philbin

President Carey said we had some interviews on Saturday with some volunteers who came forward that were interested in the appointment.  We have two alternates on the Board, Kurt Grabfelder and John Jeffrey.  Bob Kranick, the Chairman of the Zoning Hearing Board, sat in on the interviews.  After the committee finished with the interviews, they felt that the protocol was to go with Kurt Grabfelder.  He has been an alternate for two years, has never missed a meeting, and has gone to seminars.  That will leave on alternate position until January when Mr. Kranick is going to decline his position then there will be another alternate position they will be able to fill.  Virginia said assuming you move John Jeffery up in January.  Roy Davis said he’d like to make a motion based on their interviews and based on past practice and based on the recommendation of Mr. Kranick who has 25 years experience in zoning and gave a strong recommendation for Mr. Grabfelder who has served the longest as an alternate on the Zoning Board he makes a motion for Kurt Grabfelder.  Kathy Drake seconded the motion.  Patrick Williams had a question that he thought there were more interviews.  Virginia said they were unable to get a hold of everyone.  Mr. Williams thinks it will be best to interview everyone who applied.  Roy Davis asked if there was a time limit to apply.  Virginia said no that she was asked to set up interviews for Saturday and not everyone could make it.  Mr. Johnson thinks Mr. Williams has a point.  Roy Davis said everyone that was interviewed showed interest in being an alternate so they can gain experience.  He doesn’t think putting it off another month will serve a purpose.  President Carey said this has been since August.  Roy Davis said if those people want to be interviewed for an alternate position he’d be more than happy to sit in again to interview them.  He says he knows many people who miss out on a job because they couldn’t make an interview.  Patrick Williams asked Mr. Preate if it would be a conflict of interest with Barbara Grabfelder coming on Council.  Mr. Preate said it is a good point.  This opening has been there 90 days now and the Chairman gave his recommendation.  He is leaving his position in less than 60 days.  The interviews have taken place and a motion has been made by Roy Davis that the best person qualified for the job is Kurt and that motion was seconded.  He would like Council to vote on this today because when Barb joins the group, he wouldn’t want her to be voting on her husband.  Roy Davis told Patrick Williams that he is offended in the fact that it would be a conflict of interest.  The biggest part of our budget is the police department.  He says your son is a fine policeman for us and Mr. Williams abstains on every issue, legally, that they come up with.  He says he never remembers another Councilperson saying it’s a conflict of interest.  Roy Davis doesn’t see how this becomes an issue.  We follow procedures that the Council desired.  The people weren’t here for the interview.  There are still positions open as far as alternates that we can still consider them for.  President Carey said she did ask Mr. Kranick if it would be a conflict of interest and he said absolutely not.  The Zoning Hearing Board is separate from Council.  The motion carried 5-2 with Herman Johnson and Patrick Williams voting no.
NEW BUSINESS:

Overnight parking ban – Virginia said this is a reminder to our residents that the overnight parking ban started on November 1st and will continue until March 31st.   

11/7/09 tire collection – Virginia said this was an event that was held in the spring and the County is holding it again this year.  Patrick Williams jumped right in and was anxious to participate in this.  The collection is set up for this Saturday the 7th from 8:00AM to 12:00PM at the DPW garage on Davis Street.  It was advertised in today’s paper, there are flyers going around and we have one on our board, we have it advertised on our web site, on our electronic bulletin board, on Clarks Green’s board and South Abington’s bulletin board.  Patrick Williams is looking for volunteers to help him.  He said so far he only has one man for a couple hours.  Virginia said there is a fee of $2 per tire and $5 for a truck tire.  It does have to be off the rim.  That donation goes back to the County for help with this program.  Donations are welcome.  Virginia also said that maybe Erin could get something in the paper tomorrow asking for volunteers.  
Vote – Resolution 2009-17 Meter Suspension for ABPA Holidays – Virginia said this is the weekend after Thanksgiving this year.  They are asking for the parking meters to be suspended on Friday November 27th and Saturday, November 28th.  November 28th will be the tree lighting.  Barbara Evans made a motion to suspend the parking meters on those days.  Herman Johnson seconded the motion and the motion carried 7-0.
Vote – Resolution 2009-19 Notice of Violation Form – Virginia said when we passed the Nuisance Ordinance earlier this year it specifies that any notice of violation is a form that should be adopted by Resolution.  We would like to send some notices.  A letter was prepared and reviewed by Mr. Preate.  Herman Johnson made a motion to accept Resolution 2009-19.  Patrick Williams seconded the motion and it carried 7-0.
Vote – “pay as you go” option for Sewer Authority budget – Roy Davis made a motion to accept the Sewer Authority budget with the higher option to start prefunding as long as the three municipalities agree.  Herman Johnson seconded the motion and it carried 7-0. 
Vote - $317.50 toward seed money for EIT office – Murli Rajan made a motion to approve the $317.50 toward seed money for EIT office.  Barbara Evans seconded the motion and it carried 7-0.
BOROUGH SEWER OFFICE REPORT:

October 2009 - Barbara Evans made a motion to accept the Sewer Report for October.  Kathy Drake seconded the motion and it carried 7-0.

November 2009 – Kathy Drake made a motion to accept the Sewer Report for November.  Barbara Evans seconded the motion and it carried 7-0. 
SOLICITOR’S REPORT:

Vote – Appoint Robert Graci - Tabled
Vote – Authorize president to enter into a contingent fee contract regarding malpractice litigation subject to approval at next council meeting – Mr. Preate said we have a 60 day time limit.  By the end of December it has to be filed.  Barbara Evans made a motion to authorize the president to enter into a contract regarding the malpractice litigation pending approval at the next Council meeting.  Herman Johnson seconded the motion and the vote carried 6-0 with Murli Rajan abstaining.  
There was a question if we are meeting with them or appealing.  President Carey said both, actually.  Roy Davis said we haven’t come to a final conclusion as to weather we are going to negotiate or appeal.  He said there are feelings both ways but a lot depends on the numbers.  

Andy Momus, 405 S. State Street, asked Council, three or four years from now if there is a new Council and Solicitor, how they are going to pay for “X” amount of dollars.  He said he’s been in business many years and he knows that you never want to go to court because of the result that just happened.  Roy Davis said that is the question, what the X is going to be.  The dollar amount has a strong influence on what he wants to determine.  He said if a reasonable settlement is offered, he thinks they should settle.  If Grandview was opened, there would have been expenses for the Borough.  If those expenses equal what it would cost us in paying the people who are suing us, it would be a push and he would say to settle.  He said he owns a home in Clarks Summit and so do his children and they are going to pay dearly in interest.  He would like to bring this to closure on the other hand he is no fool.  
John Arcangelo, Clarks Green Borough, asked what has been the yearly average in regards to the earned income tax.  Virginia only has the two years in front of her.  She can get the information to him.  He said they have the same problem in Clarks Green that they don’t get money at set times of the year.  If we had a wind fall in 2008, we could have received some old 2007 money in early 2008 and maybe some early 2009 money in late 2008.  Virginia said they have history back until 2004.  
Gene Gallagher asked how much time we have before we have to file an appeal.  Mr. Preate said we already did that because we only had 30 days.  There hasn’t been any scheduling of briefs.  We got the last of the transcripts in last Friday.  We have an additional 20 days to file an additional motion, if any.  The Judge has 120 days from the date of the appeal to have a decision.  That would expire in February.  This is for the court’s decision.  The briefs would have to be filed some time around Christmas with maybe some meetings and arguments with the Judge.  It will take the Judge at least a month to write his opinion.  There will be ample opportunity at the time for the discussion of settlement.  He is committed in finding that “X” number Councilman Davis was talking about.  Sometimes, it’s better to have that done under the supervision of the Judge because he can act as a mediator.  The interest does accrue daily.  Roy Davis said there are some credits that we are entitled to and that would substantially reduce that number.  Mr. Preate said he wants to make some things clear.  One is the verdict and the other is the judgment.  There has not been a judgment entered at this point.  The Judge will make a decision and he will render the judgment and he will calculate the interest rate, the attorney fees and other expenses.  Mr. Preate said we have met with a lot of people.  We’ve met with a bond lawyer, bankers, lawyers, financial advisors and government officials to give us the best possible advice on how to deal with this situation.  We’ve had informal talks with Mr. Lavelle.  It’s not like we’re avoiding the situation.  We recognize that it must be dealt with but at the same time but we have to consider the future and what our money is.  If we don’t have the money then how do we get the money to pay this off?  We may need to do some creative financing.  We’re trying very hard and with the best advice and information possible to try to get this resolved.  
Jimmy Jones, owns a property with his mother at 123 N. State Street but is officially a resident of Clarks Green, said the interest rates right now are as low as they will probably go.  He’s concerned that these rates will go up.  At some point these rates will raise.  You have to balance weather it’s better to settle now or in the future the interest may eat you alive.  
CORRESPONDENCE: None

EXECUTIVE SESSIONS:

Prior –           October 7, 2009 – Litigation


        October 13, 2009 – Litigation

                      October 19, 2009 – Litigation

                      October 27, 2009 – Litigation

                      November 4, 2009 - Litigation
 

During –        N/A

Subsequent – Immediately Following

ADJOURNMENT:

With no further business before council, Barbara Evans made a motion to adjourn at approximately 9:30 PM.  Murli Rajan seconded the motion and it carried 7-0. 

Respectfully submitted,

Lori A. Harris





Germaine Carey

Borough Secretary




Council President  

