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The November Special Meeting for Borough Council was conducted on Monday, November 16, 2009 at 5:40 P.M.  The Meeting was held in Borough Council Chambers, 2nd Floor, 304 South State Street, Borough of Clarks Summit, County of Lackawanna and Commonwealth of Pennsylvania.  Council members in attendance were President Gerrie Carey, Vice President Patrick Williams, Mr. Roy Davis, Mrs. Kathy Drake, Mrs. Barbara Evans, Mr. Herman Johnson, Mr. Murli Rajan, and Mayor Harry Kelly.  Also attending were Borough Manager/Secretary, Virginia Kehoe and Solicitor Ernest Preate.  There being a quorum present the Meeting was called to order by Council President, followed by a brief period of self-directed meditation and then the Pledge of Allegiance led by Mayor Harry Kelly.

APPROVAL OF AGENDA:  Roy Davis made a motion to approve the agenda.  Herman Johnson seconded the motion and it carried 7-0.
VOTE TO APPOINT JUDGE ROBERT GRACI:  Murli Rajan made a motion to appoint Judge Graci.  Herman Johnson seconded the motion.  Roy Davis asked Mr. Preate if we appoint Judge Graci to the appeal does that mean we do not have any prerogative other than that such as negotiations.  Mr. Preate was hoping that we would approve him because tomorrow is the last day for the filing of additional motions.  The Judge will then set up a status conference to discuss how to proceed with the case.  He’ll order a briefing schedule and we’ll have to file briefs between now and the end of the year.  At the same time, it’s his hope and desire that the settlement talks go on paralleling that by the same parties.  Judge Graci would also act as a negotiator under the supervision of the court.  You can’t have one without the other.  If you give up the appeal you don’t have any leverage at all.  Mr. Preate thinks Judge Graci has great temperament, great integrity, he’s widely known and one of the best lawyers in Pennsylvania.  He shares one of the largest law firms in Pennsylvania.  Roy Davis added he’s one of the most expensive, too.  Mr. Preate said he’s reduced himself considerably.  He says Judge Graci is well respected and can offer a degree of independence.  He’s someone from the outside who can talk to Judge Minora and Mr. Lavelle while we’re in chambers.  That’s the critical thing.  He thinks it’s important that we do this negotiation under the auspices of the court.  It’s there that you have the protection of the court system.  That’s where 95% of these cases get resolved.  You can also go to an arbitrator or a mediator.  We were involved in mediation sessions with Nextel.  Mediation does not stop at this courthouse.  If this case were to continue on, Commonwealth Court itself would say let’s go to mediation.  Murli Rajan asked if Judge Graci were to be appointed, would he be the one directly negotiating with Judge Minora.  Mr. Preate says it’s however the Council wishes.  His view is that Judge Graci is going to rely on him for a lot of the facts, figures, and some of the research that’s already been done because he’s been involved in the case for many years.  We have a thirteen page motion for a new trial which is already filed.  Mr. Preate said that we want a team.  Mr. Rajan wants to know who would be the best person to front the appeal.  Mr. Preate said he can work with Judge Graci.  They were friends before Mr. Preate got to be Attorney General, he was Judge Graci’s boss when he was Attorney General, and after that we are still friends.  Mr. Preate said it doesn’t matter to him.  He has no ego in this.  Mr. Rajan started to say, given the way the trial went.  Mr. Preate interrupted and said that’s a different question.  Mr. Rajan asked if Judge Graci would have more leverage with Judge Minora.  Mr. Preate said he thinks so.  He said given some of the rulings of the Judge that he doesn’t think we got a fair trial.  Mr. Preate continued and said that’s one of the reasons we took the appeal.  Murli Rajan asked how those negotiations would be affected if there were other negotiations taking place outside of the courtroom.  Mr. Preate said the Judge could be upset because he took control of the mediation process.  Roy Davis asked if there is a difference between the appeal and the negotiations.  If the appeal can go on with the possibility of a settlement on the side, that’s the point he wants to make.  He doesn’t like to make a decision like this because of a deadline in which Mr. Preate said is tomorrow.  Mr. Preate said the only deadline that exists tomorrow is weather we’ll have any supplemental motions filed.  The case is already scheduled for disposition before the Judge.  He said there is no reason to think that you can’t have negotiations under the supervision of the Judge and also some negotiations with Pat Lavelle.  He said that can happen anytime.  Mr. Preate said we’ve already had one informal discussion with Pat Lavelle and if we want to continue those that would be fine.  Roy Davis said he knows of three lawyers who live in the Borough who have offered to help.  He thinks they can approach Mr. Lavelle professionally and say for the good of the Borough, the penalties are mounting rapidly.  The idea of interest, penalties and the clock ticking and deadlines there is urgency about this.  They were told they had 120 days from after they filed.  It has not been 120 days.  He doesn’t want to procrastinate but he doesn’t feel comfortable rushing into this.  He is not sure weather they can get an amicable possibility of a true negotiation to some kind of figures that we both can live with.  If it’s out of the realm of reality and they are trying to have a windfall and charge us for things they were going to do anyway that would discourage him.  Mr. Preate said he has been on this case since 2003, then there was a hiatus, and now he got back into it.  He knows this case inside and out.  He found out all the errors that were made in this case, he found on the weak points, he knows the strengths and weaknesses in this case better than anyone else.  Mr. Preate said you want someone who knows the case.  He says he spoke to John Appleton and his settlement is ridiculous.  He would not recommend it.  He says you must pursue every avenue of approach before you ever come to a number.  He recommends we do this before a judge because it gives us protection.  Murli Rajan said if we chose to do some unofficial negotiating on our own, that is not going to prejudice the actual mediation that would take place.  We could do both.  
Don Moyer asked Council if they interviewed Judge Graci.  Council said yes and he has been briefed.  Mr. Preate said if we want Judge Graci to read the transcripts, we have to pay him for it.  

Murli Rajan said his understanding is there were issues with evidence that could not be presented in court because of some issue that it was part of settlement or not.  He is going to help us sort that out.  Apparently, his view is much of that stuff that was supposedly discussed as part of settlement was in fact testified to in front of Judge Mazzoni and the consequence can be presented as testimony.  So it’s not like he’s going to go through all the minutes, but he’s there as a legal expert to help us sort this out.  He can present some of that evidence in court.  Virginia said he wouldn’t be re-fighting the case, he’d just be checking the technical handling.  Don Moyer asked because we closed the road, Amato says he needs to be awarded damages.  Does that lawyer believe the same thing?  Herman Johnson said we can’t answer that.  Virginia said that’s the same question.  He’s saying there were improper procedures in the way the court was handled and we’re appealing that.  Mr. Preate said the only issue Judge Graci would be focusing on would be, did Judge Minora make the right ruling when he said that we couldn’t cross examine Mr. Noto and Mr. Phillips on the inconsistent statements they made under oath before Judge Mazzoni.  Murli Rajan said he thinks everyone expects that there will be a settlement and it will not be zero.  Don Moyer said we were not always told that.  He said the minutes are all online which is excellent.  Everyone should go to the web site and read those minutes.  Raymond Davis commented that those minutes are very inaccurate.  Virginia said they have been voted on each month.  Don Moyer said the only thing not on the site is the cost of what this case has cost the Borough and asked if that could be put online.  Mr. Preate said if we didn’t close the road, what would the cost be then?  Did you ever consider how many homes would be inhabitable because we’d have to widen the road to allow 800-1000 cars?  Tim Roland said it was 39 homes and 240 cars a day.  He also said Mr. Preate is misleading.  Mr. Preate said he takes offense to those remarks.  He was in the courtroom and Mr. Roland was hardly there.  The fact of the matter is that if you saw the testimony of our expert and heard his testimony he said there was a dangerous condition existing there.  He wishes it was just the 39 homes.  The problem is that Mr. Lavelle and his experts came into court here just a month ago and said we lied, we thought it was only going to be 200 cars but in fact we were going to bring in all the cars from the 130 multiple family and townhomes.  That makes it 1,000 cars.  Mr. Preate said that’s one of the reasons they were upset that the judge wouldn’t let that evidence in that was before Judge Mazzoni.  Tim Roland said the settlement that they voted on in 2003 was 39 homes, 240 cars a day, no townhouses, nothing else attached to that road.  We weren’t going to do anything to Grandview Street at all.  Mr. Preate said he met with Mr. Lavelle and a number was given to him.  We counter offered.  There was a question if the offer was brought to Council and it voted on.  Mr. Preate said no, we don’t need to do it.  We can’t negotiate in public.  You’ll give away your position.  
Dave McQueen told Council to wait to see what the Judge says.  He says if Mr. Preate knows the case inside and out then why does he need help.  President Carey said we were looking for an appellant lawyer.  Mr. Preate said that his specialty is appellant advocacy.  He’s the chief litigation for Eckert Seamans, one of the largest law firms in the whole state.  He was part of the United States Supreme Court, he’s written countless briefs, he’s been a superior court judge for three years, he knows the law and everyone respects him.  Mr. Preate said he was appointed, confirmed by the Senate.  

Raymond Davis addressed Council.  He said the only way the minutes are accurate is when you have a stenographer here.  So please don’t say the minutes are accurate.  He said in regards to the offer of 39 homes, he can show many examples.  An example is Bennigans saying they’d use the hotel.  They didn’t, they immediately put a fence up.  He said there is really no way to enforce that it would have been only 39 homes.  He asked Mr. Preate to once again tell the public why he thinks it’s important that this Mr. Graci be approved.   

Mari VanWie addressed Council.  She said that Council only meets once or twice a month.  If we don’t vote to hire Judge Graci tonight, then too much time may go by and then we won’t have time to hire him.  She recommends that we negotiate from a position of strength and not weakness.  If the other side does not want to make a reasonable offer, then what position are we in.  

A vote was taken to appoint Judge Graci to handle the appeal process as per his letter of November 4th.  

Roy Davis had one more question.  He asked if we enter into negotiations almost immediately that we cannot come back and hire if we find out negotiations are going poorly.  Can we then consider or reconsider Mr. Graci.  He doesn’t want to make a quick decision when we have 120 days.  Mr. Graci was the only appellant lawyer that we did hear.  Mr. Preate said that’s a good question.  The Judge has to make his decision.  We don’t have 120 days, the Judge has 120 days in order to make his decision.  We filed on the 9th of October our post trial motions.  The Judge has to have a decision handed down in writing.  It’s going to be a lengthy one, possible thirty pages.  That’s going to take him time to write.  Roy Davis said his feeling is that we’re not making a bonified effort to negotiate with our fellow neighbors.  Mr. Preate said in all fairness, you have to give him an opportunity to read the record for appealing or negotiating.  Mr. Preate said if we settle in the mean time that we don’t own Mr. Graci anything.  He’s paid by the hour.  He also said if we can settle for around one million, take it.  Mr. Preate is not getting a referral fee for Mr. Graci.  Mr. Preate read over a portion of the engagement letter that the paralegals will be doing most of the work and he is discounting his rate by 15%.  Mr. Preate said you can terminate this agreement at any time with no penalty.  Roy Davis asked if the lawyers who are offering to help us, pro bono, could actually get us in trouble.  Mr. Preate answered, certainly.  Mr. Preate said if you want someone to negotiate on your behalf then you have to put their name up right now.  You have to advertise it and vote on it.  Even if it is pro bono, they have to be authorized to do that.  You have to put it on for a special meeting to say I hereby would like the following lawyers to represent us to negotiate with Pat Lavelle.  Under the Borough Code, there is only one legal authority.  That’s Mr. Preate.  If you want someone to negotiate a legal matter then you hire that person and agree to pay them zero.  

The vote carried 5-2 with Roy Davis and President Carey voting no.  
Mr. Preate briefed Council on the meeting they are going to at South Abington Township.  They are going to try to bring Clarks Green in.  We said expand the board from seven to nine.  Let South Abington keep four, we keep three and give Clarks Green two.  That doesn’t seem to be flying with South Abington.  They may be opting for a reduction in the board from seven to five.  South Abington would have three, we’d have one and Clarks Green would have one.  Virginia said that’s what the discussion will be if we can get Clarks Green on and at what representation level.  Mr. Preate said we have to help make this decision.  An engineer has to analyzing what they contributed already and what the costs are that they needed to pay for.  

Don Moyer said you want to bring Clarks Green in on a vote.  Clarks Green is just like us, they have no building.  They’re going to be doing the nitrates that is going to be expensive for everyone.  Everybody is going to have to pay to upgrade the plant.  Clarks Summit had the majority at one time in the beginning.  Clarks Summit had more edu’s than South Abington.  There was a four to three vote at first.  As South Abington got more edu’s, they took over the majority.  They will be growing also.  Glenburn is going to be going into the sewer authority with their development.  They have been approved.  One hundred and some homes will be coming through Clarks Summit to go to the sewer authority.  Clarks Summit approved them based upon the work they were going to do for us to alleviate the problem on Winola Road.  They are going to take all the sewage from the high school all down Gravel Pond and that will all go toward the new development.  It won’t come down Winola Road which was overflowing Winola Road and the people on Hosfeld and Florence were not able to use their sewer.  Florey did the work on Winola Road and upgraded that so that they are not getting flooded.  President Carey said this was all pending on the work on the rail road.   

PUBLIC COMMENT & INPUT:

None

EXECUTIVE SESSIONS:

Prior –           November 4, 2009 Litigation 

During – 

Subsequent – 

ADJOURN:

There being no further business before Council the Special Meeting, Murli Rajan made a motion to adjourn.  Herman Johnson seconded the motion and it carried 7-0. 

Respectfully submitted,

Lori A. Harris






Germaine Carey

Borough Secretary





Council President
