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The regular December Meeting of Borough Council was conducted on Wednesday, December 2, 2009 7:21 P.M.  The Meeting was held in Borough Council Chambers, 2nd Floor, 304 South State Street, Borough of Clarks Summit, County of Lackawanna and Commonwealth of Pennsylvania.  Council members in attendance were President Gerrie Carey, Vice President Patrick Williams, Mr. Roy Davis, Mrs. Kathy Drake, Mrs. Barbara Evans, Mr. Herman Johnson, Mr. Murli Rajan, Solicitor Ernest Preate and Mayor Harry Kelly.  Also attending were Borough Manager/Secretary, Virginia Kehoe and Chief Louis Vitale.    There being a quorum present the Meeting was called to order by Council President, followed by a brief period of self-directed meditation and then the Pledge of Allegiance led by Mayor Harry Kelly.

APPROVAL OF AGENDA:  

Kathy Drake made a motion to approve the agenda.  Roy Davis seconded the motion.  The motion carried 7-0.

APPROVAL OF MINUTES   

October 27, 2009 Work Session: 

Barbara Evans made a motion to approve the work session minutes.  Kathy Drake seconded the motion and it carried 7-0.

November 4, 2009 Regular Council Meeting: 

Barbara Evans made a motion to approve the minutes.  Herman Johnson seconded the motion and it carried 7-0.  

PUBLIC COMMENT & INPUT: None
BIDS AND QUOTATIONS:

2009 Sewer SSES – vote to accept bid of Sewer Specialty Services Co. for $87,866.00 – Virginia said as a requirement for DEP and our corrective action plan, we have to have the smoke testing and grouting done on our sewer system.  This is money that will be reimbursed to us by the Sewer Authority.  The bids were opened last week.  The low bidder at a price of $87,866 was Sewer Specialty Services Co.  Bob Naegele did verify the bid and all requirements of the bid were met.  Virginia did check references and received good references.  She recommends that we hire them.  Roy Davis made a motion to accept the bid of Sewer Specialty Services Company.  Barbara Evans seconded the motion and it carried 7-0.
2009 TAN – vote to accept bid from PNC Bank for $300,000.00 TAN at 3.25% - Virginia said last week we opened two bids.  The low bid came in from PNC bank.  They seemed to have met all the bid requirements and we’ve dealt with PNC for several years now.  She makes a recommendation that we accept the TAN bid at 3.25% with PNC.  Herman Johnson made a motion to approve that.  Barbara Evans seconded the motion and it carried 7-0.  
Vote Ordinance 2009-17 TAN – Virginia said this authorizes Council to go ahead and sign up for the TAN with PNC at the 3.25%.  Barbara Evans made a motion to accept Ordinance 2009-17 TAN.  Herman Johnson seconded the motion and it carried 7-0.
BOROUGH TREASURER’S REPORT:

October 2009

November 2009

Kathy Drake made a motion to accept the Borough Treasurer’s Report for October and November.  Murli Rajan seconded the motion and it carried 7-0.
COMMITTEE REPORTS:

Civil Service Commission recommendations for fulltime police – update – Virginia said the Civil Service Commission has been going through their series of meetings.  They have given a written Civil Service exam to a number of applicants who have expressed interest in a police officer’s position with the Borough.  Fifteen applicants attended the test, and of them eight passed.  Of the eight who passed the written exam, the Civil Service Commission administered an oral exam.  All eight of those combined scores are still above the minimum required.  Civil Service has ranked them and Council was given the top three names.  At this point, we’re not ready to make a motion to vote or hire anyone.  We have several more tests.  A committee from Council would probably want to do interviews and make a recommendation to Council as to whom to hire.  President Carey said the personnel committee would do that.  Virginia said we do have the top three and by January very likely we’ll be able to hire a full-time police officer.  Herman Johnson asked what the other tests are.  Virginia said agility, psychological, medical and background check.  
2010 budgets – vote Ordinance 2009-16 Millage – Virginia said we got the budgets last week.  The general fund budget is being recommended by the finance committee with no millage increase.  Herman Johnson made a motion to accept Ordinance 2009-16.  Kathy Drake seconded the motion.  Raymond Davis had a question.  He said costs have gone up such as labor and hospitalization.  We are not increasing taxes which means we’ve increased revenue.  He’d like to know where.  Kathy Drake said the finance committee spoke about raising the parking fines per his suggestion.  She said we also cut some things.  It wasn’t just revenue, it was cutting some things as far as what we’re spending.  Kathy Drake said the other thing is the earned income.  Raymond Davis said when you are talking numbers, he was at that meeting and the CPA that was there did bring up some very valid points.  He’s sure Christine is following up on it with the tax collector.  President Carey said she is.  He said these are significant dollar amounts.  Even the parking tickets here, Raymond Davis said the enforcement right now is very low.  It’s about two and a half tickets a day.  He’s suggesting it should be at least ten tickets a day.  He’s wondering if they’ve had a conversation with the Chief on this.  President Carey said they did.  Raymond Davis said we’ll need a public meeting before raising parking fines.  Virginia said that would be in January.  Raymond Davis is curious to find out what Christine has found out so far in her conversation with Wilkinson.  Virginia said both of them have spoken to the president of the Don Wilkinson Agency.  We’re going into a countywide collection system and if they want to compete for that they need our recommendations so they better prove to us that they’re doing what they should be.  She’s asked them to be accountable for all the professions including those working under a 1099.  They are putting together information for us at this time.  We don’t have enough to give a specific report tonight.  Virginia said we are working on that and we will have more updates.  Raymond Davis said as far as the tickets, sometimes there have not been any on Saturday at all.  President Carey thanked Raymond Davis for his help with the budget.  A vote was taken and the motion carried 7-0.
Vote Ordinance 2009-18 Sewer Billing – Virginia said the sewer fund requires monthly fees for $33 a month.  It will go from $30 a month to $33 a month.  We have one more year under that CAP.  Hopefully, by December of next year we will be released from that with DEP.  This year has all been doing research to determine where there are problems in the mains that might be causing infiltration and next year we have to start remedying those.  Under the Corrective Action Plan we have an obligation to some major repair projects on our sewer lines next year.  Additionally, a significant portion of our sewer fund is based on what the sewer authority bills us.  In order to pay them our fees and do the repairs that are necessary next year to meet the CAP, this was the amount we necessitated in order to accomplish both those goals.    Barbara Evans made a motion to approve Ordinance 2009-18.  Kathy Drake seconded the motion.  Raymond Davis had a question.  He asked why we needed the $3.  Virginia said this in for day to day operating and capital improvements.  He suggests that now that the railroad has been completed it would be interesting to see when it rains how much the increase still is.  Virginia said the important thing to understand is that there wasn’t just an infiltration problem but a dilution problem.  There was sewage seeping out just as much as there was Stormwater seeping in.  There is not enough history or severe enough storms to make judgment.  Virginia said she asks every month when she goes to see them.  This bid we got is for smoke testing out of the main interceptors.  Don Moyer said that was done 15 years ago and corrections were done then.  Herman Johnson said it takes time to collect data to see if there was an increase or decrease.  There was a vote taken and the motion carried 7-0.    
POLICE REPORT:

Chief Lou Vitale read over the police report for the month of November 2009.  Raymond Davis said he is going to make a copy of the police report for Clarks Green and drop it off tomorrow for Council to review.  This is a management reporting system that is nine pages long.  For instance, the interesting thing in this is South Abington does Clarks Green roughly 7 ½ hours a day of police work including clerical.  It’s all documented.  He’d like to talk about it at the next meeting.      
BILLS TO BE PAID:  

After some silence, Roy Davis asked if we could table this for review.  Virginia said at this point, we were going to cancel the work session for December so we would not be able to vote on this until next month.  Other members of Council had the list for over a week.  Herman Johnson said we can’t carry the bills over.  Don Moyer suggested we can make a motion to pay part of the bills.  Patrick Williams made a motion to pay the bills.  Roy Davis seconded the motion and it carried 7-0.

OLD BUSINESS:

EMA Procedures – Virginia said Herman Johnson put together a job description for the EMA coordinator and for the staff members.  Herman Johnson said this should clarify what is expected out of the Director and what’s expected out of the volunteers.  Once Council reviews the applications and feels comfortable with them, they can interview them and give them a copy of the job description.  He did send a copy to FEMA to make sure we’re not violating title 35.  The purpose of this is for accountability from the top to the bottom.  The person needs to be able to access property damage from a storm or a man made disaster.  They need to be able to work with FEMA for money and to be able to follow the steps to go to the County, then the State.  Virginia said this does not need to come back to Council for a vote unless they so desire.  President Carey said Allen Jennings is going to be our liaison between the Borough and the fire company.
NEW BUSINESS:

Vote – Resolution 2009-18 SAPA – The Scranton-Abingtons Planning Association has come up with the draft of the final version.  It has been available for review and public comment.  Abington Township on Monday night and West Abington on Tuesday night both voted to adopt it.  They are asking us to be third in line.  Herman Johnson made a motion to adopt Resolution 2009-18.  Barbara Evans seconded the motion and it carried 7-0. 
Vote – Resolution 2009-20 Police Pension – Virginia spoke about this briefly last week because she couldn’t get details on this before the work session.  This is the Resolution we are being asked to adopt from the third party administrator, AFG Pension.  She had a conference call on Monday with a representative from the police department, AFG and Dave Killick the actuary on the phone.  They went over the Resolution and there was a lot of discussion about it.  ACT 205 allows for this smoothing method.  If you just come with the current value of the plan on December 31st, values fluctuate on a day to day basis.  The smoothing allows you take an average of five years value and use that toward the valuation thus not showing a big drop in the valuation.  The purpose in this is each year the valuation is used to determine what the minimal municipal obligation is to the fund.  If we go with the valuation in the way we have been doing it, in 2011 our minimum contribution will go from approximately $50,000 to $100,000.  It does not reflect what the state will be doing.  The state, if anything, will be giving us the same as what they usually do.  That means we have to come up with an extra $50,000 in 2011.  The Actuary, AFG, the Auditor and the representative for the police union fully support it.  Virginia asked Council to adopt Resolution 2009-20 allowing the Actuary to use the five years smoothing method for their 2009 valuation.  Herman Johnson made a motion to table this until we get more information.  Barbara Evans seconded the motion.  Murli Rajan would like to ask the actual value of the assets are X dollars, now tell us the new value under the new method.  Mr. Johnson asked for the money manager to come and explain this to Council.  There was some discussion as to who to have speak to Council.  Virginia asked if the dollar amount from the Actuary would be sufficient.  President Carey said yes.  Mr. Preate said to get a letter from the actuary to explain this.  It’s an important matter.  He asked for an opinion as to why it’s being done and as to its calculation.  A vote was taken and the motion carried 7-0.  Raymond Davis said he sees a lot of shady stuff being done.  He said a lot of these plans are dramatically underfunded.  The reason they suggested this is so you only pay $50,000 not $100,000.  The assumption is we’re out of the woods but it’s not a good assumption.  He said in the County it’s simple, figures don’t lie but liars figure.  He heard the pension fund is underfunded by ½ million.  He was on the pension board from ’94 to ’02 and it was totally funded.  Next year, you have to pay this out and if the income isn’t there, you have to come up with it somehow.  He said its games being played.  He said Council brings up some good points.  You can’t vote on it.  He said you have to ask what the downside of this is.  The downside is a year or two years from now you are going to catch up to 50 that you should have paid this year additional and the additional you should pay next year.  Raymond Davis asked what the fund was up to.  Murli Rajan said the fund is over one million.  Murli Rajan said it’s both sides, the assets as well as the present value.  Mr. Preate said this is the first time we’re seeing this.  Let’s get an opinion letter, let’s get it explained then you can make a decision.  
Canceling 12/22/09 work session – Reorganization meeting 1/4/2010, regular meeting 1/6/2010 – Virginia said this is a reminder that unless something comes up, we’re going to cancel the work session.  The next meeting by law needs to be the first Monday after the new year.  Monday, January 4, 2010 we will be meeting to re-organize.  Wednesday, January 6, 2010 we’ll have our regular Council meeting.  The purpose of the re-organization is we’ll start by swearing those just elected in for their new terms.  We will re-appoint or newly appointing people for the different committees and functions.  Virginia will have all that information in advance as to what needs to be done and by whom.  We do have confirmation that Margie Bisignani Moyle will do the swearing in on the 4th.
Recognition of Abington Heights athletes – President Carey said the baseball team won states and the football team won District 2.  She spoke to Jim Warner, the Athletic Director who said all athletes should be recognized.  She said she spoke to the Commissioner and sometime at the end of January we will do a presentation at the school.  She said all the sports will be included.  We won’t single any one out.  Herman Johnson said it’s a great idea.  President Carey said Mrs. Murphy from the school will speak to Mr. Mahon to set a date.  
BOROUGH SEWER OFFICE REPORT:

Barbara Evans made a motion to accept the sewer office report.  Kathy Drake seconded the motion and it carried 7-0.
SOLICITOR’S REPORT:

Mr. Preate said all Council signed the agreement with Mr. Graci.  All the motions have been properly filed for the Grandview case and they have been responded to.  We’re waiting a status conference from Judge Minora.  Mr. Lavelle and Mr. Preate have conferred with each other.  They’ve agreed to notify Judge Minora that we’re prepared to sit down and have discussions with him as to the status of the case.  Those letters went out today and they are waiting to hear from Judge Minora as to what the next step is, when the conference will be held and what the agenda will be.  Generally, status conferences are held in chambers.  The Judge will decide how to handle this.  We should be prepared to discuss a settlement if that subject comes up.  We have obtained all the expert information from banks, lawyers and capital fund.  Kathy and her crew have been working as to where we are financially to deal with a possible settlement.  It could happen quite rapidly in the next 30-60 days or it could move on to another level to Commonwealth Court.  There will be legal arguments held there and/or mediation at the same time.  

Nextel – Judge Minora has requested findings of fact and conclusions of law.  They have been submitted by Steve Evers who is the appellant.  We have received information from Nextel that they are going to submit a new application.  If the application comes in it will reflect a new design, a slightly new location and some safety features and public service features.  Nextel authorized a new submission.  That means it will go back through planning process and to Council.  Patrick Williams asked if we have the right to negotiate.  Mr. Preate said absolutely.  If we get a new application, Nextel will probably request the Judge have a standstill on the current litigation that is before him while this is proceeding.  If Council were to approve this new application, it would then moot the old decision and the law suit.  
Polednak – Mr. Preate said Willard Ziesemer, Code Enforcement Officer, should be moving forward to enforce that Public Nuisance Ordinance that Council just recently passed.  Patrick Williams asked if Willard is doing that.  Virginia said she reviewed Mr. Preate’s comments with Will this morning and told him to get on it.  Mr. Preate said the new Ordinance requires a Notice of Violation letter.  He said Will worked and it and Mr. Preate approved it.  This is not filing a lawsuit in Magisterial Court.  It’s the first step the Ordinance requires us to take.  If the letter is ignored, then we could go to court.  This is in regards to the abandoned property on Knapp Road.  Herman Johnson said he thought we already sent a notice of violation letter.  Virginia said we sent letters that didn’t meet the formal procedural requirements of this Ordinance.  There is 30 days given to respond before we go to the Magistrate.  Patrick Williams asked if Mr. Preate is working with Will.  Mr. Preate said he’s working with the Borough Manager because he wants her to be informed of this process.  He said we are doing it this way through the chain of command.  Virginia said this is an Executive Session discussion.
Matt Swientisky – Mr. Preate said we have received a Notice of Intent to file a lawsuit from Boyd Hughes.  It was written on November 25, 2009 in a letter from Mr. Swientisky to Virginia Kehoe that our workers that we hired to perform storm drainage and manhole work over on his Knapp Road property damaged his property.  Virginia verified that it’s the property alongside the school and the railroad tracks that exits on Grove Street.  Mr. Swientisky claims that 25 feet of his parking area was removed, trees of substantial size were removed and bulldozed into a large heap and causing water to pond in his parking lot.  He has an estimate from Sproul that it’s going to cost $67,881 to fix.  It says based upon his observations the contractor not only trespassed on his property but is responsible for an inverse condemnation.  Mr. Swientisky is requesting the name of the contractor.  Mr. Preate wrote back yesterday.  He said the contractor was working within the easement that we have on his client’s property or within the railroad easement.  He has recommended that no action be taken by the Borough until an accurate map, certified by a professional surveyor detailing property lines is received.  He noted that we have had trouble before getting accurate surveys from his client.  Virginia received a copy of a map dated 12/7/79.  The map is from the previous owners of the land, John T. and Melody Griffin.  There is a registered Surveyor’s seal on it but Mr. Preate doesn’t know if it’s accurate or not.  Virginia said it indicates pins at all four corners so we will check to make sure those pins are actually there and where they are in relationship to where the work was done.  Mr. Preate asked Virginia to send a letter asking permission from Mr. Swientisky for Borough Representatives to enter his property to check and confirm this.
Menichiello - The Menichiello lawsuit is being handled by our insurance carrier.  They have already begun to exchange documents, etc. on that.  

Mr. Preate said we’ve had a lawyer address Council in litigation session concerning a possible lawsuit against Rosen, Jenkins and Greenwald.  Marshall Anders of Stroudsburg presented his opinion concerning the matter and he said he would undertake the legal malpractice claim on the basis of $150 an hour and a contingency of 1/3 of any money recovered and he would credit any money that came by way of settlement.  
Barbara Evans made a motion to hire Marshall Anders to undertake legal proceedings against Rosen, Jenkins and Greenwald for alleged legal malpractice on the Amato Case at the rate of $150 an hour and 1/3 contingency basis.  Patrick Williams seconded the motion and it carried 6-0 with Murli Rajan abstaining.  Barbara Grabfelder asked if we explored other possibilities.  Virginia said if the appeal is successful and there’s no damages found in the case then there’s nothing for him to collect in his separate case.  He is asking for $150 an hour if there are damages found and whatever the settlement is he would keep 1/3 of it but he’s protecting himself in case we are successful in our appeal.  Mr. Preate said we went to at least four or five other law firms outside of the area in Philadelphia and asked them to take the case.  They have turned it down on a contingent fee basis.  They are major law firms in the state.  Some have said they are conflicted out because they represent the same insurance company as Rosen Jenkins.  Others have said they want it all on a contract basis of $250-$300 an hour.  He said we’re up against a time frame.  We have to do this by the end of the year because that’s the two years since Rosen Jenkins terminated the relationship as solicitor for the Borough.  Tim Rowland had a question about a comment Mr. Preate said about being in front of Judge Minora in 60 days.  Mr. Preate said it will be less than 60 days.  If we settle by the end of the year, we’ll know what that X is.  He instructed Council that we must explore this because we’ve conferred with lawyers and it’s a reasonably based law suit.  We need to obtain an opinion of legal malpractice from a legal malpractice expert.  It will have to be a separate motion.  We already approached an expert who is willing to give an opinion.  Council needs to authorize to get a letter of merit from lawyer.  Murli Rajan asked what the fee would be.  Mr. Preate said under $1000, approximately $475.  Patrick Williams made a motion to authorize Marshall Anders to obtain the services of a legal malpractice expert to give us an opinion as to whether or not there has been legal malpractice committed by Rosen, Jenkins, and Greenwald.  Kathy Drake seconded the motion and it carried 5-1 with Roy Davis voting no and Murli Rajan abstaining.  Don Moyer asked why Mr. Rajan is abstaining.  Mr. Preate said under the law he doesn’t have to explain.  Tim Rowland said Mr. Preate executed an agreement with Mr. Graci.  Mr. Preate said Council did.  It was voted on in the November 16 special meeting and executed by all seven members of Council.  It was authorized in November and executed between November and December session.   

CORRESPONDENCE: 

Abington Senior Center – Virginia said the Senior Center said they had a difficult year and they were asking that we keep that in mind with our funding for next year.  Of course, consideration was made for the Senior Center in the budget.  We pay all of their maintenance and utilities.  Virginia did a study and in 2006, the Senior Center cost us $17,000 a year but we also brought in almost $17,000 a year in donations from the seniors as well as rent from Telespond.  Mr. Preate said it’s almost a wash.  Roy Davis made a motion that we maintain the same commitment that we have in the year 2009 to the Abington Senior Center.  Herman Johnson seconded the motion and it carried 7-0.  Don Moyer said we own the building and we have a 25 year lease and it might almost be up.  Would it go back to the Rec Board?  
PA DEP – Virginia said the purpose of this letter is just reiterating to the members of the Joint Sewer Authority the importance of the Corrective Action Plan.  They are reminding us that there are certain deadlines we have to meet.  The one big change that doesn’t affect Clarks Summit is merely there was a separate Corrective Active Plan that South Abington Township was under for their pump station 1.  That’s now been tied into this whole plan, our Corrective Action Plan.  It’s reminding us of the urgency of the Corrective Action Plan and tying in that one as well.  
Snyder & Clemente – Virginia said we have a commitment letter from Snyder and Clemente for services for the audit for next year.  Because it is professional services, it does not need to be bid out or advertised.  She does need authorization from Council to get it signed.  We had talked about another CPA offering his services but she’s never been contacted by him.  President Carey said we will hold off on this.  Virginia said this is the last meeting of the year and they need to start the audit early in January so we need to make a decision on an auditor.  Murli Rajan asked who did this last year.  Virginia said Snyder and Clemente have done the work since 2005 and they are charging the same amount.  It won’t exceed $7700.  President Carey said she would contact the other interested auditor who is local and lives in the Borough.  They were at one of the Finance Committee meetings.  She’d like to give them an opportunity to bid on this.  Virginia said maybe we can go with Snyder and Clemente for next year and then go on to research them and see if it’s not worth bringing them on.  Murli Rajan asked what if we don’t vote on this until January.  Virginia said they would just get a later start.  President Carey said she’ll get their number tomorrow and also request references.  Virginia said the gentleman who currently does the audit, his mother lives in the Borough.  He is from Clarks Summit and lives locally.  He’s been doing the work for years and his price has always been reasonable.  He’s been more than available for such things as the conference call on Monday which was done at no charge to us.  She just wants them to understand that he’s still a local boy too.  President Carey said this other auditor would be available for finance questions at no charge.  
Lisa Walters – Virginia said Lisa Walters is a resident on Nelson who had a complaint about the condition on Nelson Road.  The DPW will go out and do some cold patching.  The letter was forwarded to Council for consideration for paving next year.  Herman Johnson said the road is in bad shape.  Lisa Walters lives on the 300 block of Main on the corner of Nelson and Main.  Roy Davis said in the meantime someone should get up there and patch because someone almost fell in a pot hole especially if it’s in a walkway.  
EXECUTIVE SESSIONS:

Prior –           November 4, 2009 – Litigation


        November 24, 2009 – Litigation

                      December 2, 2009 – Litigation                      
 

During –        

Subsequent – Immediately Following

ADJOURNMENT:

With no further business before council, Herman Johnson made a motion to adjourn at approximately 9:06 PM.  Roy Davis seconded the motion and it carried 7-0. 

Before leaving, Herman Johnson thanked Murli Rajan for doing a commendable job for the short time on Council.  Council and the audience applauded.  This will be Mr. Rajan’s last Council Meeting.

Respectfully submitted,

Lori A. Harris





Germaine Carey

Borough Secretary




Council President  

