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The regular January Meeting of Borough Council was conducted on Wednesday, February 3, 2010 7:03 P.M.  The Meeting was held in Borough Council Chambers, 2nd Floor, 304 South State Street, Borough of Clarks Summit, County of Lackawanna and Commonwealth of Pennsylvania.  Council members in attendance were President Gerrie Carey, Vice President Roy Davis, Mrs. Kathy Drake, Mrs. Barbara Evans, Mrs. Barbara Grabfelder, Solicitor Patrick Rogan and Mayor Harry Kelly.  Also attending were Borough Manager/Secretary, Virginia Kehoe and Chief Louis Vitale.  Mr. Herman Johnson and Mr. Patrick Williams were absent.  There being a quorum present the Meeting was called to order by Council President, followed by a brief period of self-directed meditation and then the Pledge of Allegiance led by Tyler Van Gardner who is in attendance for his Citizenship and Community badge.

APPROVAL OF AGENDA:  

Roy Davis made a motion to approve the agenda with moving up Covington Housing and Site Tech after public comment.  Barbara Evans seconded the motion.  The motion carried 5-0.

APPROVAL OF MINUTES   

January 4, 2010 Reorganization Meeting: Kathy Drake made a motion to approve the minutes for January 4th.  Barbara Grabfelder seconded the motion and it carried 5-0.

January 6, 2010 Regular Meeting: Kathy Drake made a motion to approve the minutes for January 6th.  Barbara Grabfelder seconded the motion and it carried 5-0.

PUBLIC COMMENT & INPUT:

David Davidson lives at 705 Powell Avenue addressed Council.  He said his mom’s home was burglarized twice.  Once in May of 2009 and the second took place over the Thanksgiving weekend.  Police and other agencies have been involved in this.  His wife suffers from drug addictions.  He’s having trouble getting any action in this matter.  It’s a grave concern that has cause health problems and security issues to his 69 year old mom.  He has personally recovered stolen items from 50 State Route 1003 in Tunkhannock.  Officer Williams and Officer Shedlock arrested his wife for shoplifting.  On October 20th, his wife made a demand for very specific items.  On October 22nd that person had an affidavit signed.  She demanded a men’s Rolex watch, her grandmother’s ring, wedding and engagement ring, gold chain, chain and cross, camera, camera cards, computer chips, etc.  His mother had approximately a half a million dollars worth of furs and jewels in this house.  This person walked by any only took the items on the list.  He thinks it’s very clear that the person who took these is the person who demanded these.  He has other matters.  Because of his and his wife’s addiction, they have mutual power of attorneys between them.  If either one of them relapse the other can pick up the slack.  He had a durable power of attorney.  If you hold them up to the light, it’s one and the same document with one exclusion: November 3, 2008 and October 3, 2008.  The one document is clear of a forgery.  A writing expert confirmed this.  President Carey asked if he had an attorney.  He said no, he’s doing this himself.  President Carey asked what we can do for him.  Mr. Davidson said he’d like Council to properly train and supervise the police.  He’s had numerous PFA violations that’s been stated to him because the man is the more ominous and threatening.  If his wife violates a PFA, she should be treated the same as if he violated one.  He has compelling evidence the PFA was violated.  He’s trying to do the right thing.
Tom Hendrian lives at 1004 Carnation Drive.  He came to the meeting to get the facts on Grandview.  He asked if the insurance company told Council that they would not represent them and not to go forward with that suit?  They would not accept the liability it they lost.  President Carey said not that she is aware of.  Virginia said they cover if there is an error or omission.  An active choice of closing the road is not a covered issue.  Virginia said this was not an error, it was a safety decision that was made by several Councils ago.  Mr. Hendrian asked if the original solicitor felt that we were putting ourselves out on a limb.  President Carey said Judge Mazzoni closed the road for safety reasons.  If we had kept the road open and an accident occurred, we would be liable.  Virginia explained that there were two legal issues.  Was it legal to close the road and if the road was closed, did the other party suffer damages as a result of it.  Judge Mazzoni said it was absolutely legal due to safety issues to close the road.  Judge Minora said while it was legal to close the road, he did suffer damages as a result of the action.  She explained it would be the same as if the Borough had to widen a road for safety reasons.  Through eminent domain, they can go and take a part of people’s property but they have to pay them for their losses.  Mr. Hendrian said there is a safety issue on every road in Clarks Summit.  He feels as though there were errors along the way and he wishes we would take another look at it.  Roy Davis said he doesn’t think there is anything wrong with reviewing this and maybe make an appeal to the insurance company.  He said if you want a legal review of this, you could read the court documents for the trial.  Roy Davis said as far as the insurance goes, he’ll look into it and get back to Mr. Hendrian tomorrow.  
Mr. Rogan said he has been reviewing the case.  There were many people with petitions who wanted the road closed.  There is a Constitutional right that if someone takes your property, you are entitled compensation for it.  
Roy Davis said after the trial was over, Pat Lavelle who is the lawyer for Mr. Amoto, came over to him and said it was one of the most complicated, difficult cases.  It was complicated because it was done, it was appealed, and it was over several Councils.  Mr. Hendrian feels that the Solicitor let us down.  

Barbara Evans said last week she read on the internet that they are writing to the Legislative.  They closed the road for safety, but still pay damages.  There are other cases.  It’s time to change the rules.  
Raymond Davis lives on Barrett Street.  He is using his own recorder for the meeting.  He wanted to talk about relief on the law suit.  He is wondering if they found any money to help pay for this.  He said there is.  He wanted to go back to the advertised meeting last week.  He said one item that was not advertised was dropping the legal malpractice law suit against attorneys who represented the Borough.  He said it’s very questionable if the vote is legal.  If it’s not legal, that action is void.  He is asking we check on this.  He is suggesting all of Council become experts in the Sunshine Act, the Open Records Act, and the Borough Code.  There is such a thing as malfeasance and misfeasance in office.  If you don’t fulfill your fiduciary responsibilities, the taxpayers can hold them personally responsible.  Raymond Davis sent an email to Mr. Rogan today asking if any court documents were sent in.  Mr. Rogan responded back that he did not send it in.  We have a legal opinion from someone described to him as the Dean of ethics.  Seven hundred dollars gives us an official review of the merits of this case.  If Council is not spending the seven hundred dollars, Council is running into that malfeasance of office.   Council has to do every thing in their power to protect all taxpayers of this Borough.  He said it’s easy to say lets be done with it and move on.  He is putting Council on notice that if they continue to do this, he will have a class action lawsuit.  

Raymond Davis asked if there were bonus’s granted to certain employees at the last meeting.   President Carey said yes, for the Chief of Police from 2008.  The amount was $1700.  Raymond Davis asked what the Chief’s salary is.  President Carey said we don’t have the exact amount readily available.  He said for that position, it’s overpaid right now for a Borough of this size.  He said when you compare Clarks Summit to other areas, there’s very little stuff going on here.  When you look at bonus’s look at qualifications and market conditions.  
Heath Goldstein is a business owner on State Street.  He requested to speak to Council, the Solicitor, and the Mayor regarding a legal issue in executive session.
BIDS AND QUOTATIONS:

Grandview Financing

Barbara Evans made a motion to go with PNC Bank for ten years at 3.49%.  Kathy Drake seconded the motion.  Virginia said they approached seven banks and three creators of bonds with regard to financing options.  Ultimately, the Finance Committee recommended that we go with the shorter term loan.  We only got offers from Penn Security and PNC.  Penn Security quoted three separate rates; a ten year loan for 4.02%, fifteen years for 5.44%, and a twenty year for 5.77%.  PNC is offering a ten year loan at 4.39%.  Virginia said we have to have payment in hand by April 20, 2010.  It’s about a 60 day process to go through the process.  We wanted to take advantage of tax exempt loans.   Virginia said unfunded debt is maxed out at ten years.  If we’re not going to use unfunded debt, we need to enact our municipal authority and get the financing through the municipal authority.  We would need bond Council to do that so there are additional legal costs involved.  
Roy Davis said he’s concerned for people on fixed incomes, young families, etc.  He would like to see the amount they have to pay as low as possible and over a longer period of time.  He would like to have less of a burden on their monthly budget.  He wants to see figures on break down on tax bill.  Virginia said we already voted that it’s going to be a millage tax.  The twenty year term, we could bring it down to 3 mils.  On an average home accessed at $15,000, 3 mils would be $45 vs. $60.  Roy Davis said that brings it down 25%.  
Barbara Grabfelder said she is sure there is a lot of diverse opinion.  There is no right answer.  We spent a super amount of time investigating every possible avenue.  This will impact every homeowner.  Mrs. Grabfelder said if you look beyond the ten years, the costs skyrocket.  We would have to form an authority.  In order to form an authority we are looking at $30,000 to $50,000.  Virginia said if we take the 5.77 for twenty years, the amount would be 2.5 million with one million in interest.  Barbara Grabfelder said there is a decision to be made and from what perspective do we make this decision.  She had spoken to her age group in this community.  The consensus she got was this generation does not like debt.  They are willing to do what they need to do to not burden the next generation.  They want it paid off without adding additional legal fees and interest.  Saving one mil did not seem worth while.
Barbara Evans asked if we can pay this off sooner.  Virginia said both banks allow prepayment at no penalty.  The motion carried 4-1 with Roy Davis voting no.  

BOROUGH TREASURER’S REPORT:

Kathy Drake made a motion to accept the Borough Treasurer’s Report.  Roy Davis seconded the motion and it carried 5-0.
COMMITTEE REPORTS:

Planning Commission – Site Tech:

Barbara Grabfelder made a motion that we grant Site Tech conditional approval that we agree to waive 302.9, 303.3, 404.1, 412, that we require a letter of credit in lieu of the bond in an amount and duration determined by Acker Associates, contingent on Bob Naegele’s review and Pat Rogan’s review of the deeds, that all fees are paid and a response period from Pat Rogan.  Roy Davis seconded the motion.
Mark Boettcher lives in South Abington Township.  He said six years ago, he bought the land.  Originally, he wanted to do a five lot subdivision, and then it went down to four lots and now three to make it a minor sub-division.  They went in front of the Planning Commission last month.  Their questions were all resolved and some engineering comments were all resolved.  There are new plans for approval from Council.  Virginia said there is a letter from the Planning Commission.  There are eleven items that detail what should be reflected on these plans.  The engineer did not approve the plan.  They are requesting waivers.    
Will Ziesemer, Code Enforcement Officer, prepared a packet for Council.  He did not see the final plans.  Will read from the packet and added comments.  Bottom line is he suggests that we get comments back to see weather all these conditions are met before Council makes a final decision.  Will went over his packet and where he wrote his comments.  Will said that he does not believe that Council should ever not get a bond or a letter of credit from any contractor working in the Borough.  He thinks that is bad practice.  Our Ordinance says it has to be done but Mr. Boettcher is requesting a waiver.  The Borough Engineer can give a dollar amount for the bond.  
Virginia read over the waivers.  The first one is regarding the right of way.  Our Ordinance states the additional right of way must be added to the adjoining properties.  The right of way should be 50 feet but Electric Street is only 40 feet.  The Ordinance states that the applicant would have to grant five or ten feet of right of way to the Borough off of their property.  The Planning Commission felt that was inappropriate.  
The second is requiring property lines at right angles to the street lines.  Virginia said when you’re dealing with a property that isn’t straight, property lines can’t be straight.  

Virginia kept reading and said sidewalks were required to be provided.  There are no sidewalks near this property.  

Streetlights are required to be provided at intersections or where deemed necessary.  Virginia explained there are no intersections in this subdivision, its mid-block.  
The last item is whether a bond would be required and if so, at what amount.  

Mark Boettcher said he spoke to his surveyor today about the property descriptions.  Normally, they don’t produce them until after the sub-division is approved.  There will be four deeds generated.  Pankos will receive a new deed at their cost.  There will be three deeds generated for the other lots.   

Virginia said the Planning Commission is suggesting that assuming these conditions are met; they are satisfied and are recommending the approval.  

Will brought up the driveways.  He said driveways should be surfaced to their full width and the type of surface to be the same as is specified by the engineer.  It should be the surface to the same as the street.  He said if you look at the plan, it’s going to be entrancing on an unimproved portion of Hosfeld.  They are putting a pipe in because of the drainage from the other side is draining into the wetlands to provide a clear way for the new landowner who can go over that.  Now is the time to put a suitable surface area in front of that driveway.  Will said it should be addressed and on the plan, in his opinion.  Mr. Boettcher said he will do that for himself and the DPW.  He is willing to work with the Borough on that.  He can put two or three loads of modified in there and make it a good firm surface.  He will do whatever is necessary to give Neil and the DPW adequate turning radius.  He didn’t want it on the plan because it’s now a major sub-division.  
Will asked if it is the pleasure of Council to approve these plans that any and all customary and allowable fees be paid prior to the approval of the plans.  
Barbara Evans asked what would it do to wait another month.  Mr. Boettcher said they have already waited and lost time.  There were a lot of housekeeping issues that they took care of.  They do have a potential buyer interested in one of the lots.  He will do a bond or developers agreement if Council wanted.  He said this is only for the part on Electric because the pipe that’s on Hosfeld is actually on his property so that would be excluded.  There is a six inch sewer line and they’ll be tapping in on the Borough’s sewer main and they will be donating that line to the Borough.  It will be done to Borough specs.  The road will be rebuilt with the engineer’s request with none of the original material going back in.  It will be all brand new material.  

Barbara Grabfelder asked if there was a way to protect the Borough without a bond.  Will said the engineer would be better at that but the recommendations are normally a line of credit or a bond issue.  Virginia said the recommendation from the Planning Commission is for Council to make a decision on it.  Patrick Rogan said he spoke to Mike Cowley, the solicitor for the Planning Commission, and he thinks they’d be comfortable with some sort of bond.  Mr. Boettcher said he understands Will’s concern.  He also said it is stated on the plans that whoever uses lot number three has to use the pipe he’s going to install in order to access the property.  A line of credit is another option from a local bank.  Will suggested we ask our engineer what an appropriate amount is.  Virginia said Bob Naegele never questioned the amount of $12,000 but was never asked directly.  She will ask him.  
Barbara Grabfelder said her personal opinion is she’d like to see sidewalks.  As time goes by, we will see more elderly on those jazzy things and more people walking.   She understands the layout but it is forcing people into the street.  Mr. Boettcher said he agrees with her and if there had been sidewalks in the neighborhood or even old sidewalks at that location, he’d gladly put in the walks.  Barbara Grabfelder doesn’t want that to be the criteria.    
Barbara Evans said suppose they are not met.  Virginia said then we don’t sign.  Mrs. Evans asked when Mr. Boettcher first went to the Planning Commission.  Virginia said we either need to vote or extend a waiver, that Mrs. Evans is correct about the clock.  Barbara Grabfelder asked if this can be done in thirty days.  Virginia said Emmett Mancinelli sent a waiver until March 3rd before the Planning Commission.  The motion carried 5-0.
      
Civil Service – Police Applicants:

Barbara Grabfelder made a motion to table this on President Carey’s recommendation.  Barbara Evans seconded the motion.  The motion carried 5-0.
Public Safety – Response to Art Echenbach:  

Roy Davis made a motion to table this until Mr. Johnson is here to give a report.  Barbara Evans seconded the motion.  The motion carried 5-0.  
POLICE REPORT:

Chief Lou Vitale read over the police report for the month of January.  Chief Vitale said they ordered two taser guns.  One was budgeted and the other the police association donated.  The Chief said we have to work on a police for usage.  Virginia asked Chief Vitale to forward her a police so she can then forward it to the insurance company.  President Carey asked if the County will do training.  Chief Vitale said they have someone to do the training.  Roy Davis said there is a possibility for liability.  Are we leaving ourselves open for a lawsuit?  Chief Vitale said it would be part of a voice continuum, voice command, baton, spray.  The District Attorney’s office is to monitor this.  They were recommended to get a yellow body taser so it is more visible.  Chief Vitale said there are no deaths attributed to the use of a taser.  Roy Davis said even a fall could kill someone.  Chief Vitale said once a year, they need to be qualified on it.  They need to justify it in a report.  Roy Davis asked if it could be used on juveniles.  The Chief said it is based on the crime.  Roy Davis asked if there are any statistics as to how many police departments in Lackawanna County use tasers.  Chief Vitale said the District Attorney is to do a report.  Roy Davis asked if we can get a copy and the Chief answered yes.  Chief Vitale said we’d probably look at it two ways, deployment and use.  Roy Davis said he would like a demonstration and laughter followed.  

Barbara Evans asked Chief Vitale if there was anything we can do to check car seats.  Chief Vitale said usually what happens is someone will call the police station and basically they stop by or make an appointment.  Virginia asked if we can post that on the website that that service is available.  Chief Vitale said any officer who is working can answer questions regarding proper use of a car seat.   
VENDOR PAYMENTS TO BE RATIFIED:  

Kathy Drake made a motion to pay the bills.  Barbara Grabfelder seconded the motion.  The motion carried 5-0.  

OLD BUSINESS:

Resolution 2010-10 Hire of Stevens & Lee –

Barbara Evans made a motion to reject Resolution 2010-10.  Barbara Grabfelder seconded the motion.  Virginia explained that we tabled this last month because this is the Resolution to bring on a bond solicitor if needed.  PNC’s terms did not require a bond solicitor.  The motion carried 5-0.
CSSAJSA Makeup – 5-3-1 – 
Barbara Evans made a motion to approve the make up.  Barbara Grabfelder seconded the motion.  Virginia explained that this goes back to last summer when Joe Guzek was here giving the Borough an update.  He mentioned as part of our corrective action plan, the Joint Sewer Authority had to put together a new 537 plan which each municipality had to adopt.  One of the steps in that process was re-evaluating the make up of the sewer authority to determine if it was the most appropriate.  After a lot of discussion and a meeting at South Abington with the two current members, ourselves, South Abington and Clarks Green as an active participant at the Authority, there was a recommendation offered of five for South Abington, three for Clarks Summit and one for Clarks Green.  The current is South Abington four and Clarks Summit three.  We received a letter from Clarks Green that they are anxious to become a participant in this and they are wondering what the holdup is.  The argument for the make up is it is proportionately accurate to the volume of sewage that flows through the sewer authority from each municipality.  It also represents the amount of money that is contributed to fund the sewer authority by the three communities.  Virginia spoke for Patrick Williams that he is unhappy with the way this is going because he would like to of had an opportunity for our community in conjunction with Clarks Green to have the possibility of a majority at any vote.  Obviously, this won’t.  Given the fact that South Abington already has the majority, we either go with it or we don’t.  She knows Mr. Williams would support this even though it’s not to his choice.  President Carey said they spoke to Steve Evers and Tony O’Dell was in attendance and they were assured there wasn’t going to be an impact.  Tony O’Dell said he supported this that he thinks Clarks Green should be on it.  The motion carried 5-0.  
NEW BUSINESS:

Centennial Committee
Roy Davis made a motion to advertise for community participation on a Centennial Steering Committee.  Barbara Evans seconded the motion.  Virginia reminded Council that next year is our 100th anniversary.  Barbara Grabfelder, back when she was manager, started collecting memorabilia that may or may not be of interest for that committee.  Virginia has some additional stuff.  Virginia said we should start forming that committee.  It may be a good opportunity to bring citizens in.  Barbara Evans said we should try to find two co-chair who can run it and have the community branch out below them.  It would be nice to get fresh ideas.  Mrs. Evans suggested a note on the web site or an ad in the paper.  We also have a lot of names of people who were looking to serve on the Zoning Hearing Board.  Barbara Grabfelder asked President Carey to put a committee in charge of organizing the steering committee.  Virginia said she will try to get a community event article written.  If she can’t do that, she can see if we can take advantage of some advertising space.  Virginia said President Carey is our representative with the ABPA and we can tie this in with their events for 2011.  They benefit from our celebration and we benefit from their organization.  Virginia said interested persons can be directed to her and she will make a list for President Carey.  The motion carried 5-0.
BOROUGH SEWER OFFICE REPORT:

Kathy Drake made a motion to accept the Borough Sewer Office Report.  Roy Davis seconded the motion and it carried 5-0.

SOLICITOR’S REPORT:

Pat Rogan said he talked to Bill Jones regarding the pass thru with the sewers at length.  They will be corresponding back and forth.   

CORRESPONDENCE: 

Covington Housing – reduction in EDU’s

Barbara Evans made a motion to table this until we determine if they receive a variance.  Kathy Drake seconded the motion.  Virginia said we received a letter from Covington Housing to drop the EDU billing from three to two.  At the work session Council directed Virginia to have Willard check out this property that it is being use appropriately.  Willard stated that the dry cleaner is now being used as storage for Basilico’s Pizza.  Upon checking the zoning district, a warehouse facility is not allowed.  He informed Covington Housing of that situation.  Larry Nicholas called him and Willard explained his options.  It seems as though they are going to go for a variance.  Larry Nicholas said the hair salon is being billed separately.  Larry Nicholas is paying three EDU’s on the dry cleaner and the nail salon.  Virginia would recommend that we table this discussion until we determine if he gets a variance.  The motion carried 5-0.
PSAB Legislative Contact

Virginia said the PSAB has requested interested parties to complete this form and submit it if you are interested in being part of their legislative contact network.  They need a commitment that you are willing to reach out and contact your representatives at the state and federal level if there are issues that the Borough Association feels strongly about.  You have to be able to step up and take action.  Barbara Evans said she read this over and was wondering about the questions they ask.  She said it seems a little funny.  What is the reasoning behind the questions?  Virginia said she will ask PSAB why and get an answer.  She said if you prefer to contact them directly, Ed Trexell’s email information is there.  She is more than willing to contact them but this way if it leads to another question Mrs. Evans will have a direct contact.  Mrs. Evans said she can make the call herself, she was just surprised at some of the questions.  
EXECUTIVE SESSIONS:

Prior –           January 26, 2010 – Personnel & Litigation

During -               
 

Subsequent – Immediately Following         

ADJOURNMENT:

With no further business before council, Barbara Evans made a motion to adjourn at approximately 9:15 PM.  Kathy Drake seconded the motion and it carried 5-0. 

Respectfully submitted,

Lori A. Harris





Germaine Carey

Borough Secretary




Council President  
